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WEDNESDAY, APRIL 4, 1951 


Coneress or THE UNITED STAT#s, 
Jornt CoMMITTEE ON DEFENSE PRODUCTION, 
Washington, D. C. 


The committee met at 10:15 a. m., pursuant to notice, in the Old 
Supreme Court, United States Capitol, Senator Burnet R. Maybank 
(chairman) presiding. 

Present: Senators Maybank, Fulbright, Robertson, Capehart, and 
Bricker, and Congressmen Brown (vice chairman) and Patman. 

The CuartrMan. Will the meeting please come to order? 

Mr. Wilson, will you please come forward? 

I might say that we have asked you to come here this morning 
because the joint committee, as you know, is charged, under Public 
Law 774, of September 8, 1950, section 712, setting up the committee, 
with the dut y of making a continuous study of the programs authorized 
by the Defense Production Act. 

The act says, among other things: 


(b) It shall be the function of the committee to make a continuous study of the 
programs authorized by this Act and to review the progress achieved in the execu- 
tion and administration of such programs. 


If there is no objection, I shall ask that section 712 of Public Law 
774 be included in the record. 


Sec. 712. (a) There is hereby established a joint congressional committee to be 
known as the Joint Committee on Defense Production (hereinafter referred to as 
the committee, to be composed of ten members as follows: 

(1) Five members who are members of the Committee on Banking and 
Currency of the Senate, three from the majority and two from the minority 
party, to be appointed by the chairman of the committee; and 

(2) Five members who are members of the Committee on Banking and 
Currency of the House of Representatives, three from the majority and two 
from the minority party, to be appointed by the chairman of the committee. 

A vacancy in the membership of the committee shall be filled in the same manner 
as the original selection. ‘The committee shall elect a chairman and a vice chair- 
man from among its members, one of whom shall be a member of the Senate and 
the other a member of the House of Representatives. 

io) It shall be the function of the committee to make a continuous study of the 

ams authorized by this Act, and to review the progress achieved in the exe- 
putio on and administration of such programs. Upon request, the committee shall 
aid the standing committees of the Congress having legislative jurisdiction over 
any part of the programs authorized by this Act; and it shall make a report to 
the Senate and the House of Representatives, from time to time, concerning the 
results of its studies, together with such recommendations as it may deem desir- 
able. Any department, official, or agency administering any of such programs 
shall, at the request of the committee, consult with the committee, from time to 
time, with respect to their activities under this Act. 
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(c) The committee, or any duly authorized subcommittee thereof, is authorized 
to hold such hearings, to sit and act at such times and places, to require by sub- 
pena (to be issued under the signature of the chairman or vice chairman of the com- 
mittee) or otherwise the attendance of such witnesses and the production of such 
books, papers, and documents, to administer such oaths, to take such testimony, 
to procure such printing and binding, and to make such expenditures as it deems 
advisable. The cost of stenographic services to report such hearings shall not be 
in excess of 25 cents per hundred words. The provisions of sections 102 to 104, 
inclusive, of the Revised Statutes shall apply in case of any failure of any witness 
to comply with any subpena or to testify when summoned under authority of this 
subsection. 

(d) The committee is authorized to appoint and, without regard to the Classi- 
fication Act of 1949, as amended, fix the compensation of such experts, consult- 
ants, technicians, and organizations thereof, and clerical and stenographic assist- 
ants as it deems necessary and advisable. 

(e) The expenses of the committee under this section, which shall not exceed 
$50,000 in any fiscal year, shall be paid one-half from the contingent fund of the 
Senate and one-half from the contingent fund of the House of Representatives 
upon vouchers signed by the chairman or vice chairman. Disbursements to pay 
such expenses shall be made by the Clerk of the House of Representatives out of 
the contingent fund of the House of Representatives, such contingent fund to be 
reimbursed from the contingent fund of the Senate in the amount of one-half of 
disbursements so made without regard to any other provision of law. 


The Cuarrman. This act was passed by the Congress and on Sep- 
tember 8, 1950 it became Public Law 774. As you see, it is our 
function to make continuous studies of progress. Unfortunately, 
there was nothing to study from the time of the enactment of the law 
until about the end of January. 

In February we asked Mr. DiSalle and Mr. Johnston to appear 
before the committee. A review of their testimony at those hearings 
will show that they stated they had no recommendations or ideas as of 
that date, because they had only recently been appointed. They had 
both been appointed in the latter part of January. So it is evident 
that they could have nothing to report. It was their thought that it 
would take 2 or 3 months to implement any ideas that they might have. 
These circumstances were quite understandable to the committee. It 
was understood that they were in no position to make affirmative 
recommendations at that time. While we were quite aware that con- 
ditions in the country had undergone drastic changes in the period 
from September 8 to the day in February, when we heard the testi- 
mony of Messrs. DiSalle and Johnston, we also were sympathetic to 
their statemeni that they were in no position to give us their ideas. 

However, we are now in the month of April. We sizill have had no 
opportunity to study anything. True, we have received copies of all 
orders that have been issued. Your report to the President, Building 
America’s Might, dated April 1, is the first report of any consequence 
made to Congress, but that was only last Monday. 

Naturally, we understand that you could not make a report imme- 
diately upon your taking the job on, nor could you give any thought 
to what should be done or what should have been Sous last fall and 
winter, when you were in the job for such a short time. It was our 
hope that we could start making these checks in October and Novem- 
ber, but, unfortunately, there was nothing to check. 

From now on, however, it is the wish of the committee, as far as I 
can understand, that we carry out the law with which we are charged, 
and that we make these studies. 

That is all I have to say, except to tell you that we are very glad to 
have you here as the first witness in these hearings. We propose to 
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call various witnesses after you. We shall be glad to hear the gentle- 
men under you; like Mr. Johnston and Mr. DiSalle. Am I correct in 
my understanding that you have some 50 agencies under your aegis? 


STATEMENTS OF CHARLES E. WILSON, DIRECTOR, DEFENSE 
MOBILIZATION, AND W. H. HARRISON, DIRECTOR, NATIONAL 
PRODUCTION AUTHORITY 


Mr. Witson. I do not think there are quite that many, sir. 

The CHarrmMan. But we want to get all the department heads down 
here. 

Mr. Wixson. It is set out in the report, Senator. 

The CHarrMan. I just want to make that clear for the record, 
because I often wonder if the law would have been passed at all without 
the appointment of a committee to scrutinize it. 1 do not know what 
Congress will do about this, in any event. 

Of course, this is a matter for the Banking and Currency Com- 
mittees to decide, and not the joint committee, in spite of the fact that 
members of both the House and Senate Banking and Currency 
Committees constitute the joint committee. In any case, the ranking 
Republican and Democrats composing this committee will have before 
them the pertinent information. 

I thought it well to tell you why we should go into these several 
agencies and study them. 

Mr. Wilson, do you have a prepared statement? Or what is your 
desire about testifying? 

Mr. Witson. At least, first, I would like to make a prepared 
statement, Mr. Chairman. May I proceed? 

The Cuarrman. Do you mind being interrupted in the midst of, 
your presentation, or shall we wait until you finish? 

Mr. Witson. As you wish, Senator. 

Mr. Chairman and members of the committee, in your consideration 
of problems relating to the defense effort, I believe it would be helpful 
if I review briefly the quarterly report of my office to the President, 
which the chairman has just spoken about. 

In view of the coverage of this report, I believe a careful perusal of 
it might aid the committee in the study you are now undertaking. At 
the outset, I would like to make clear that the progress described in 
this report is due to the splendid cooperation of all the agencies of 
Government and to the efforts of business, labor, and agriculture. 
Although this report is labeled ‘A Report by the Director of Defense 
Mobilization,” it is in reality a report of all the agencies. 

We believe that the assault on Korea has demonstrated that com- 
munistic imperialism will not hesitate to risk world war in order to 
achieve its goal of world domination. In response to this hard fact, 
we have embarked on a definite long-term program to increase the 
level of our military strength. Already America is measurably safer. 

Industry is tooling up and deliveries are beginning to come off the 
production lines in steadily increasing quantities. We have begun the 
expansion of our productive capacity and among our goals are the 
capacity to build 50,000 airplanes and 35,000 tanks a year, and 18,000 
jet engines a month. We have also joined with our allies in creating a 
unified military force under the North Atlantic Treaty. In all this 
effort we have no other purpose than to restore and preserve the peace. 
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You will note in the second column on page 2 of the report it states 
that with the fullest degree of drive and unity we can do the defense 
job by 1953. By that date our readiness to enter upon total mobiliza- 
tion, if needed, should be sufficient, and production, in addition to meet- 
ing current military needs, should support a civilian economy at above 
pre-Korean levels; 1953, then, is our target date. It will take the 
wholehearted cooperation of everyone to enable us to carry out this 
program and to arrive at a point sometime in 1953 where we can elimi- 
nate the controls we are forced to place upon our economy. 

I believe you will be particularly interested in the chart on page 3. 
It shows the trend of our national production and its distribution 
between defense and nondefense purposes. Underlying this chart is 
the fact that in 1950 8 percent of our gross national production was 
for defense. By the end of 1951 itis expected that 15 percent will be 
for defense and approximately 20 percent for defense in 1952. 

During this period nondefense expenditures, that is, normal con- 
sumer expenditures, for goods and services will fall off sli htly. 

The CHarrMaAn. You state that at the peak of World War II, 45 
percent of the gross national product went for national defense? 

Mr. Wixson. Yes. 

The CuarrMan. Now, the highest that you believe will be necessary 
in the percent crisis will be 20 percent? 

Mr. Wixtson. Approximately that; yes. 

The CHAIRMAN. Trarehexé, the programs of yesteryear or of the 
last war would not be necessary in the programs of this so-called 
police action; would they? 

Mr. Witson. The impact on thé civilian economy will not be nearly 
as severe, in my judgment. 

The Cuarrman. Therefore, it may not be necessary to have 
rationing? 

Mr. Winses. I would hope that it will not be necessary to have 
rationing. 

The CHarrman. That is my hope also. 

Now, you suggest that the civilian economy next year will be in 
better condition than it.was before Korea, despite this 15-percent 
allocation of the gross national product for national defense? 

Mr. Wixson. In 1953; yes, Senator. 

The Cuarrman. That will be a rather remarkable accomplishment. 
But this refers to manufacture; does it not? 

Mr. Witson. It refers to the whole economy. 

The CuarrMan. Farm products? 

Mr. Witson. All segments of the economy; everything. 

The Chairman. How would anybody know what farm products 
will be doing? On a farm you have to consider climatic conditions, 
farm machinery, and such imponderables. Prices of fertilizer and 
equipment are getting out of hand as it is, when you think of what the 
farmer has to buy to run his farm, in addition to which farm boys are 
being taken into service while college boys are exempt. How do you 
figure the situation of the farmer anyway? That is what I want to 
know. 

Mr. Witson. The Department of Agriculture program certainly 
indicates that the planting in various field requirements is going to be 
large and, with reasonably good weather, crops will probably be larger 
in the major items than they were last year, in spite of the alleged 
shortage of labor. 
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The Cuarrman. Of course, farm income has gone down every year 
in the United States during the past 3 years. You are familiar with 
the testimony of officials of the Department of Agriculture; are you 
not? . 

Mr. Witson. I believe it has fallen. 

The Cuarrman. How do you expect to keep farm incomes down 
and yet not expect the farmers to migrate to the cities? 

Mr. Witson. Many of them will have higher incomes, and if the 
crops are as large as anticipated the incomes will increase. 

The Cuarrman. But the farmer will need that extra labor to 
harvest the crops. 

Mr. Wison. Steps are being taken, and I hope they will prove 
successful, to get the farm labor that is needed in planting time and in 
harvesting time. 

The CHarrMan. Because you get the armed services here to such a 
point that it takes so many young men off the farm and from other 
industries too that it will create that labor shortage. That is why I 
cannot figure out where the manpower is coming from. 

The Vice Cuarrman. I might suggest that during the war years, 
with much less labor, the farmers produced more than ever. 

Mr. Wixson. They are mechanizing more and more, and probably 
the amount of manpower needed, generally speaking, is less, by reason 
of the technological progress that has been made in that great industry, 
as in others. 

The Cuarrman. Of course, farming in America today is a mechan- 
ized activity. 

Mr. Wiuson. There is a great deal of improvement in farm ma- 
chinery, too. 

The CuarrmMan. I will touch on allocations later. Proceed, sir. 

Mr. Wison. An interesting feature of this chart is the comparison 
with World War Il. The chart shows that our maximum defense 
expenditures will be less than half of those which occurred during 
the war. 

Senator CarpeHnart. Will you yield for just one moment, please? 

Mr. Wiison. Of course. 

Senator CAprHartT. You say expenditures are going to be half 
what they were in World War II? 

Mr. Wizson. Not in dollars, but percentage. 

Whereas, we took in, in World War II, some 45 percent of the total 
production for war materiel 

Senator CapeHarr. Are you talking in units, dollars, or percentage? 

Mr. Wruson. Percentage; just simply percentage of the total 
national production. 

Senator Capenart. I think about the highest spent in World War 
II was what? About $100 billion in any one year? 

Mr. Wiuson. But, of course, our national production on all goods 
is up very substantially. But, on a percentage basis, instead of taking 
45 percent, as we did in World War II at times, we will apparently 
take only 20 percent in this emergency. 

Senator Capgenart. Of course, that is due to inflation; is it not? 

Mr. Wison. Inflated prices certainly have some effect, but the 
percentage point remains just the same. We will only take 20 percent 
of the total, inflated or no. 

Senator Capenart. My point is that today everything is costing 
about three times what it did before in World War IT. 
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Mr. Witson. I do not know if it is three times, but it is costing a 
great deal more, Senator; yes. 

Senator Capenart. So when we are dealing in dollars, we are not 
dealing in units, and my point is, Are we getting as many tanks, 
airplanes, and individual units, percentagewise, as we did in World 
War II? 

Mr. Wiison. No, they do not call for as many, Senator. 

Senator Carpenart. Yet the cost will be, you predict, about one- 
half what it was in World War II? 

Mr. Wixson. No, no; I predict just the opposite of that, Senator; 
twice as much, more nearly. Well, it is not twice as much, but some 
items will cost very, very substantially 

Senator Carenart. I am talking about the sum total of expendi- 
tures. 

Mr. Wiison. About $50 billion a year for the defense matériel, 
and we spent approximately that in some of the war years. Well, 
we spent $100 billion in some of the war years. At the peak, I think 
it ran about $100 billion a year in the last war. 

The CHarrmMan. The Army appropriation in one year was $65 
billion, and the Navy $40 billion, but, of course, we did not spend it all. 

Senator Cargenart. Of course, that was all-out war—World War II. 

Mr. Wison. That is right. 

Senator Capgesart. Thank you. 

Mr. Wison. It also shows a much smaller proportion of the 
national production going to defense and the much higher level of non- 
defense expenditures which we will be able to maintain. Of course, 
we must point out that in some areas the impact of the defense effort 
is bound to be severe. This is particularly true in those industries 
dependent upon metals. 

Senator Capenart. May I ask some questions at this point? It 
may be that you may want Mr. Harrison, or someone else from NPA 
to answer them. 

For example, you have reduced the use of steel by 20 percent; have 
you not? 

Mr. Witson. Yes. 

Senator Carenart. That applies to automobiles, farm implements, 
everything, straight across the board? 

Mr. Wixson. All consumer durables. 

Senator Carpenart. Now, you have reduced the use of aluminum 
by 35 percent? 

Mr. Wixson. Yes. 

Senator Capenart. And the reduction in copper, I think, is 25 
percent? 

Mr. Witson. I think that is the final figure. 

Senator Carpenart. Now, my next question is, Why do you reduce 
steel production 20 percent, aluminum 35 percent, and copper 25 

ercent when, in a very large percentage of our manufacturing units, 
ike an automobile, they use steel, copper, and aluminum. 

Now, if you are going to reduce aluminum by 35 percent, or copper 
by 25 percent, then why do you not reduce steel by 25 percent, because 
they cannot possibly make any more automobiles? In other words, 
I would like an explanation as to why these percentages are not the 
same across the board. 

For example, let me explain what I‘mean. Let us say I am manu- 
facturing automobiles. ow, if I can get only 75 percent of the copper 
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that I need to make that automobile, it does me no good to get an 
additional 5 percent of steel because I cannot complete my automobile. 

Mr. Wixson. I think you can. 

Senator Carenart. Please tell me how. 

Mr. Wiuson. I think you can. In the first place, you are not just 
looking at automobiles when you make the reduction; you are looking 
at all consumer durables. 

Senator CarpeHart. I may use as an example any article where they 
use steel, copper, and aluminum. My point is, it ought to be the 
same, percentagewise. 

Mr. Wiuson. I do not think so, Senator. 

Senator Capenarrt. I wish you would explain it to me. 

Mr. Witson. I will try; I will try to do that. 

In the first place, when you cut down, say, steel 20 percent, and let 
us say the item involves all three, the ingenuity of the manufacturer’s 
engineers is such that, in many cases, they find substitutes where they 
cannot get as much aluminum perhaps, so they use something else to 
to make up the loss of aluminum. 

The manufacturer is able to keep his production up to the steel 
that he can get. In other words, 20 percent, he may reduce produc- 
tion only by the substitution of other things for the greater reduction 
of aluminum and copper. They make substitutions, and I do not 
see why we should put that handicap on—— 

Senator Caprenart. If you reduce steel by 20 percent, that means, 
in essence, that every manufacturer using steel would lay off 20 
percent of his people; does it not? 

Mr. Witson. No, I think not. I think not. It has not worked 
that way. 

Senator Caprenartr. How can it work otherwise, if it is working? 
That is my point. I do not think it is working. 

Mr. Wixtson. You mean they are not reducing their consumption 
of steel 20 percent? 

Senator Caprnart. If you order me to reduce the use of steel by 
20 percent, it seems to me that you have reduced my production by 
20 percent, and unless I can fill in with war work, then I must lay 
off 20 percent of my people; is that not correct? 

Mr. Wiison. Well, I would not say that it is absolute that the 
reduction would be just 20 percent. I would question that as a 
manufacturer, and I think you would in many lines, depending on 
the lines, of course, that are involved. You would undoubtedly have 
to reduce the crew somewhat. 

Senator Capenart. You have reduced the steel, let us say, in 
passenger automobiles, to 80 percent, or General Harrison has, 
meaning a 20-percent reduction. 

Mr. Witson. That is right. 

Senator Capenartr. Now, that ought to mean, then, that there will 
be 20 percent less passenger cars manufactured; should it not? 

Mr. Wixson. That is right. 

Senator Capgenart. Now, that is not what has happened? 

Mr. Wiison. Not yet; but it will happen, it is bound to happen. 

Senator CapgHart. Why do you reduce the steel use by 20 percent 
in automobiles, aluminum 35 percent, and copper 25 percent? Is it 
that you expect them to find substitutes in the case of aluminum by 
15 percent and in the case of copper by 5 percent? 
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Mr. Wixson. We would hope that they would, yes; because the 
reason that 20 percent is decided upon for steel is because up to now 
that is the proportion. Eighty percent was the proportion of the 
total steel we could give to the civilian economy. 

Senator Carenart. Well, is it not a fact that you are controlling 
raw materials? 

Mr. Wixson. That is right. 

Senator Capenart. Why do you not control the end product? 
Why did you not give each passenger car manufacturer—and I could 
use any other item—X poe! ie of automobiles to make, which would 
be the equivalent of 80 percent of their former production? 

Mr. Witson. I do not know why they did not, but I know why I 
would not. I would not do it because I do not think we ought to 
try to control their businesses to that extent. If we give them 80 
percent of steel, I think we ought not to put the control on to a point 
where we say, “You can only make so many cars.”” If we can afford 
the 80 percent of steel, we should leave it to their own good judgment 
as to what kind of cars they make. 

Senator CapeHART. You would leave it to their good judgment as 
to what kind of cars they make. My point is, and | may well be 
wrong, and if I am, please correct me, that this system of controlling 
the raw materials rather than the end product is working to the 
decided advantage of the big corporations in the United States. 

Mr. Witson. I do not know why it should, Senator. 

Senator Cargenart. I will give you a concrete example of what I 
am talking about. The Studebaker Corp. in South Bend, Ind., laid 
off 4,000 men out of 22,000. That is about 20 percent. 

Mr. Witson. Pretty nearly; yes. 

Senator Capgenart. They have reduced their passenger car produc- 
tion by 20 percent. Now, show me where General Motors, Gender, 
or Ford have laid off 20 percent of their people. The reason they 
have not is because they are integrated companies and if you reduce 
the amount of steel they can get, they reduce the steel that they are 
using in some of their other products and use it in automobiles. They 
switch it from one to the other and go merrily on. 

For example, you reduce the use here of aluminum in pistons. 
Now, they can go to iron pistons, and they have; but before you 
can use an iron piston, you have to have a bearing, you have to have 
a wrist pin, and they control the manufacture of the wrist pins and 
the bearings, and they are getting the wrist pins and the bearings 
to use in their iron pistons. So it is the little manufacturers who are 
retting none, and I just wonder why we do not control the end product. 
‘rankly, I do not see how you are ever going to control it if you are 
going to control the raw material and still make it fair to the American 
producer, and make it fair to American labor. 

Mind you, I may well be wrong about this. I much prefer to 
discuss these matters in private rather than in public, but it seems 
to be the only way we can do it—in public—so I suppose we will 
have to do it this way, although, as I say, I would much prefer to 
do it otherwise. 

You are working on a CMP order now; are you not? 

Mr. Wiuson. Yes. ‘ 

Senator Capenart. CMP controls the end product, does it not— 
the end product, the end result? 
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Mr. Witson. It controls the diversion of material. 

Senator Capruart. I see Mr. Bergson shaking his head to indicate 
that it does not control the end product. It has an effect on the end 
product; does it not? 

Mr. Hersert A. Berason (general counsel, ODM). It has an 
effect on it, but it does not control it. 

Senator CapEeHART. You say to a man, “We will give you enough 
material to make X number of products,’ and you give him all the 
material he needs—steel, iron, aluminum, copper, and other things 
that go into it. That is correct; is it not? 

Mr. Wixson. It could be. 

Senator Capgenart. He comes to you and says, “I want to build 
10,000 shell cases,” for example, and you say to him, ‘‘We will give 
you an allocation of material to build 10,000 cases.’”’ ‘That is how the 
CMP works; is it not? 

Mr. Wison. Yes. 

Senator Capgenart. Are you working on a CMP plan? 

Mr. Berason. Yes, sir. 

Mr. Wiison. Mr. Harrison is working on it right now. Mr. Harri- 
son, do you want to say when you will be ready? 

Mr. Harrison. | would rather not. It is under study. 

Senator Capenart. Why would you rather not? 

Mr. Harrison. It is under study. 

Senator CapeHART. You do intend to put it into effect, though? 

Mr. Harrison. Rather quickly. 

Senator Capgenart. You will put it into effect? Is it not a fact 
that CMP controls the end product? 

Mr. Harrison. I think it does, in broad terminology. 

Senator Capenart. It specifically does; does it not, General? 

Mr. Harrison. In broad terminology, it does. 

Senator Capgenart. At the moment you are controlling raw mate- 
rials, and it is my opinion that it is creating a hardship on the small 
manufacturers in this country, and I do not know whether you can 
change it or not up until the time you put the CMP into effect. How- 
ever, it certainly should be looked into. 

For example, at the moment you are allocating steel for 10,000 
freight cars a month; are you not? 

Mr. Harrison. Yes. 

Senator Carenarr. And you, of course, know that they are only 
manufacturing 5,600 each month. 

Mr. Harrison. No, sir; I do not. I know they are only turning 
out 5,600. but there is a normal lead time between the time steel is made 
available and the time it takes to finish the freight car. 

Senator Capenarr. For the last 4 months you have been giving 
enough steel to make 10,000 freight cars and the highest number they 
have ever turned out in 1 month is 5,600. 

Mr. Harrison. That is because of the normal lead period between 
the availability of the material and the production of the car. 

Senator Capenart. With the result that what is happening is that 
it is being taken away from the small manufacturer. Why 1s it not 
possible to give them exactly the amount of steel that they use each 
month? 

Mr. Harrison. That is what was thought, but I am sure the 
monthly completion of freight cars will be stepping up rather rapidly, 
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and, of course, it undoubtedly did happen that there was some small 
adjustment with respect to the use of the material in the immediate 
months that it was made available, but that takes place with any 
program that is building up from a rate of three or four thousand cars 
a month to an attempt to complete 10,000 cars a month, and, of 
course, it was not done with the degree of nicety that we had all hoped 
and anticipated it would be done with. 

Senator Caprenart. I merely wanted to get a discussion of the fact 
that we are controlling raw materials rather than controlling the end 
product, and I fail to see 

= Harrison. Could I elaborate a little bit on what Mr. Wilson 
said? 

Senator CapreHart. I am certainly here for no purpose except to be 
helpful. 

Mr. Harrison. We started on the premise of the raw material 
allocation, taking into account the factual needs for the defense 
program. ‘These different percentages that are arrived at are because 
the defense program took those particular percentages, and therefore 
it became necessary to reduce the use for other than defense purposes 
by those amounts. 

Now, sure, we might wel! have said, because the 35 percent for 
aluminum happens to be the top figure, cut everything else 35 percent, 
but we thought that would be grossly unfair, and we thought the 
right thing to do was to leave it to the discretion, judgment and 
ingenuity of industry to produce as many of the end product items 
as it was possible to produce. 

Senator Capenart. Yes, I understand why you did it, but my 
point is, that it is working to the detriment of the little fellow and to 
the decided advantage of the big fellow. I think it ought to be 
checked into, because it will continue to get worse instead of better, 
in my opinion. 

Mr. Harrison. Well, Senator, as you well know from previous 
discussion and testimony at the time that those percentage reductions 
were made, there were steps then taken to insure a more uniform 
distribution of the available material, and specific steps were taken to 
insure that material was made available to warehouses and other 
places which were the normal channels of distribution for small 
business. 

Senator CaprHartr. You are issuing what is known as DO orders, 
are you not? 

Mr. Harrison. That is right. 

Senator Capenart. And you are issuing what is known as MCO 
orders, too? 

Mr. Harrison. Yes. 

Senator Capenart. And DO orders for national defense? 

Mr. Harrison. Yes. 

Senator Capenart. Then, the minute you enter these DO orders, 
you have another system of what you call directives? 

Mr. Harrison. That is right. 

Senator Capenart. Meaning that somebody gets the steel com- 
panies on the telephone and says, ‘““We want you to get out the steel 
immediately for this.’ The result is that you are placing orders for 
delivery over the next 12 months, X amount each month, but you are 
issuing DO orders to these people and they are immediately placing 
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the DO orders. And if I observe it correctly, they are not scheduling 
their shipments X amount each month, but rather, they are getting 
it in as fast as they can, and in many instances it is piling up, to the 
detriment of small business and the detriment of other business. Is 
that correct? 

Mr. Harrison. No; I do not know it to be a fact, and if it is piling 
up, then there has been—— 

Senator CarpeHart. Would it not be possible on these DO orders to 
designate that they can only place a DO order as the order calls for 
shipment each month and each quarter? 

Mr. Harrison. That is the so-called instruction. That is written 
in the regulation to that effect. 

Mr. Witson. That is correct. 

Senator CapeHarr. Your procurement agencies are not writing it 
into the purchase orders? 

Mr. Harrison. Certainly, Senator, it is written in in the most 
elementary way, written in the orders that have been issued, and it is 
a matter of constant discussion between the Defense Department and 
ourselves, and to the best of my knowledge and belief, a reasonable 
job is being done in that respect. I would not deny that mistakes 
have been made— 

Senator Capenart. You always have mistakes and some inequities, 
of course. . 

Mr. Harrison. That is bound to happen, but, I assure you, all 
the elementary operating procedures are set up on the basis that you 
have outlined. 

Senator Capenarr. And as to these MRO’s, that means that any- 
body running any kind of a business can issue an MRO order? 

Mr. Harrison. Up to the amount that he has indicated that he 
has used against the previous base period. 

Now, the reason for that was very obvious. With the scarcity of 
metals, it has become impossible for many folks to obtain the normal 
things that they needed in their day-to-day upkeep, and we had to 
provide a vehicle to make that possible. 

Now, again, there has been a long period of several months when 
people have been unable to obtain their maintenance parts, and very 
naturally, when the first request came in, they were on the high side. 
There had been a famine. Now it looked for a minute that there 
was a feast, and, sure, unquestionably, there had been——— 

Senator CapeHart. What do you have in the way of enforcement? 

Mr. Harrison. The National Production Authority, Mr. Senator, 
does have some compliance officers and some of that work is under 
way. You are familiar with some of it that is being done. Now, of 
course, the whole matter of compliance, of attempting to police every 
one of these things is a wholly impractical matter, and I do not believe 
it was ever contemplated that we would organize ourselves to do that. 

Senator Capenart. Now, your steel order, of course, applied to 
automobiles, but did not apply to trucks, did it? 

Mr. Harrison. I do not know, sir. 

Senator Capenart. But your order for reduction in copper and 
aluminum did apply to trucks? 

Mr. Harrison. The reduction in copper and aluminum applied 
to every user of that product. 
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Senator Caprnart. But you did not make a reduction in the use of 
steel in trucks. It is not quite clear to me why, if you were going to 
take copper and aluminum away from use in trucks, you might not just 
as well take the same amount of steel away. 

Mr. Harrison. Because it was proved that substitutes were avail- 
able, and it was possible to use less aluminum and less copper. 

Mr. Witson. You use wood in some cases on trucks instead of 
aluminum on bodies. 

Senator Capenarrt. It is also possible for the people in business to 
switch their steel to other purposes, was it not? 
Mr. Harrison. Yes, Senator, it is possible; anything is possible. 

Senator Caprnart. In fact, not only is it possible; but it has 
happened? 

Mr. Harrison. To my kfiowledge, I do not know, sir. 

Senator Capenarr. That brings me back to the point, again, that 
it seems to me that the sooner we get to the point where we say to 
every manufacturerer, ‘“You can make so many of the units that you 
are making and no more,” rather than try to allocate this matter on 
basic raw materials, the better off we are going to be, and I think, the 
less inequity there will be. Of course, you do not seem to agree with 
me that the CMP does that, but I think it does that exactly. 

Mr. Harrison. I think it will be a very regrettable period when 
that time comes. 

Senator Caprenarrt. If it is going to take 6 months to put CMP 
into effect, is it not possible to issue new regulations which provide 
that instead of reducing the use of steel by 20 percent, to say to every- 
body, ‘‘Produce 20 percent less of the items than you have been pro- 
ducing in a given period,” rather than putting it on steel. 

Mr. Harrison. When we come to that point, it will be very re- 
grettable, I think, because it then will have removed the ingenuity 
and resourcefulness of people to make end products with the available 
materials, and when we come to that point, and, regretfully in some 
instances we may have to come to it, we would have gone a long way 
toward restricting imagination and ingenuity. Ido not know whether 
Mr. Wilson agrees with that or not. 

Mr. Witson. I do; I do agree with it. 

The CuarrMan. We will have to see how it works at the moment. 

Senator Ropertson. I want to make a comment on what has been 
discussed, if I may. 

The Cuarrman. I hope that we may get through with Mr. Wilson, 
after which we will have Mr. Harrison and later everybody else con- 
nected with this, but go on and make a comment, if you wish. 

Senator Ropertson. The only comment that I want to make is, 
that these gentlemen have been criticized on the way they are tryin 
to allocate scarce materials in the war effort, I want to say that 
recognize that they have faced a very tough job and there is no in- 
clination on my part to criticize the plan that they have adopted, 
because I realize that if they undertake to give the equivalents in 
end products, there is liable to be the same kind of misunderstanding 
that happened to a colored man in Virginia. 

This colored man took out insurance on a house. It caught fire 
and burnt down halfway. He wanted to take his insurance mone 
and build a new house, but the insurance man said, “No, we will 
build the new house for you.” He said, “No, I want my money.” 
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The insurance man said, “Under the policy, we can’t give you the 
money, but we can give you the equivalent.” 

Later another man came by to sell him insurance on his wife. He 
said, “I don’t want any insurance. If my wife dies, you won’t give me 
the insurance money. I'll say, ‘Give me the money,’ and you'll say, 
‘No, I'll give you the equivalent,’ and I don’t want the equivalent.”’ 

Mr. Wiuson. Pages 3 and 4 of the report describe the main effects 
that will be felt by individual Americans as a result of the mobilization 

rogram. These include service by our young men with the Armed 
eg higher taxes, shortages of some consumer goods, dislocations 
resulting from channeling materials and converting plants to the 
defense effort and longer hours of overtime. 

The Cuarrman. How far have you gone on long hours of overtime? 

Mr. Witson. It is spotty. Some industries that have gotten 
under way on defense items are already working longer hours, but I 
believe in 6 or 9 months from now there will be considerably more of it. 

The second section of the report tells about the organizational steps 
we have taken. There is a chart on page 6 which is designed to 
depict what these have been. 

The third section entitled “Meeting Military Requirements” deals 
with problems of production and indicates that since January we have 
obligated over $12 billion for procurement, construction, and facilities 
expansion, including procurement for the mutual defense aid program. 
During the 9-month period since the Korean attack the Department 
of Defense has obligated over $23 billion. This, of course, does not 
mean that the tanks, guns, and airplanes are rolling off the production 
lines at that rate. Having placed these contracts, we are now at the 
stage where, with the cooperation of industry and labor, we can 
expect to see continually increasing supplies of military equipment 
coming off the production lines. 

The Cuarrman. I do not intend to change the subject, but I say 
one thing. You talk about cooperation between industry and labor. 
I do not know how much cooperation there is between industry and 
labor, and I do not mean to infer that labor is not cooperating or that 
industry is not cooperating. However, I read a great .deal in the 
newspapers about this lack of cooperation. Every time I pick up a 
newspaper, I see somebody being accused of lack of cooperation, by 
the papers. They charge that to anybody; but I would like to know, 
for my own information, what the situation actually is. 

Mr. Wiuson. I think labor in the field, in the industrial estab- 
lishments of the country, is cooperating, as far as I know, in the 
production of defense material. 

The CHarrMan. I am glad to hear you say that, because we have 
both seen reports in the papers about lack of cooperation of labor, 
and I could not bring myself to believe that it was to the extent that 
I read it in the papers. I do believe that labor is cooperating, and I 
am glad to hear you say it. 

Mr. Witson. I think that labor in the plants of the country are 
doing well with this job. 

The Cuarrman. What about the labor organizations? Now, when 
I say “labor organizations,’’ I am referring to newspaper reports which 
allege that insofar as your organization has been set up, you have 
not gotten along so well together. 
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Mr. Wixson. That has been a fact. There has been dissatisfaction 
on the part of the United Labor Policy Committee. 

The CuarrMan. Is it not possible, in the interests of the country, to 
cure that dissatisfaction? I do not know the details of it; but you do. 

Mr. Wiuson. Already, efforts are being made to work that out. 
We are trying to work out a better understanding. As you probably 
know, the President has appointed an Advisory Committee on 
Mobilization—I think that is the right name. 

Mr. Berason. Yes. 

Mr. Witson. The make-up of that committee is under considera- 
tion, and I do not know, yet, whether labor has accepted a place on 
the committee, but the committee was supposed to be composed of 
labor, management, agriculture, and public members. 

The CHarrMAN. What would the proportion be, just for the record? 

Mr. Wiison. Twenty-five percent to each of the segments, a 16- 
man committee. That is one of the attempts at an accord. 

The CuarrMan. I hope and pray, for the good of the country, that 
there will be accord, without criticizing anyone, because I do not 
know what is going on, except what I see in the papers. 

What about the agricultural groups; are they cooperating, also? 

Mr. Wixson. They are cooperating very well. 

The Cuairman. Through whom do they cooperate—is it principally 
through the Department of Agriculture? You turn over to the 
Agricultural Department requests for certain acreages, certain 
crops, and so on? 

Mr. Wiuson. That is right. Agriculture is well set up to handle 
that cooperation in the agricultural field, well set up to do it, and 
doing a good job on it, mind you. 

The CuarrmMan. How about industry; do they go through Com- 
merce? 

Mr. Witson. Yes; they go through the Department of Commerce. 

The Cuarrman. And labor goes through the Department of Labor? 

Mr. Wiison. Yes. We have taken none of the functions awa 
from the Labor Department, that that Department has had, 
historically. 

The CuarrMan. Are there any new functions that the Department 
of Labor should have in the opinion of labor, that they do not have 
now? 

Mr. Witson. Yes; I think there is; the over-all Manpower Policy 
Committee, which is made up of representatives of the various 
departments concerned with mobilization. This committee was 
established, and it is a part of the Office of Defense Mobilization. 
It is in the record that the United Labor Policy Committee objected 
to that. 

The Cuarrman. Has the Labor Department been ignored in that, 
speaking now of Secretary Tobin? 

Mr. Wixson. Oh, no. The cochairman of that committee is a 
representative of the Department of Labor. 

The Cuarrman. In other words, appointed by Mr. Tobin? 

Mr. Witson. Appointed by Mr. Tobin; that’s right. 

The CuarrMan. I just wondered about that. 

Senator Bricker. Are there any strikes in strategic industries at 
the present time that are affecting the mobilization efforts or the 
defense program? 
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Mr. Witson. No. In the soft-goods field there is a strike, I pre- 
sume a strike of the textile workers, but I hear it has been settled; 
I don’t know. 

The Cuarrman. That is going on down South, is it not? 

Mr. Wiuson. I think there are 40,000 workers down there affected. 

Senator Bricker. Has it affected the procurement of uniforms? 

Mr. Witson. Not to date. 

Senator Ronertson. The president of the Danville Mills, Dan- 
ville, Va., employing 12,000 men, the biggest single unit in the Nation, 
told me that he had offered his workers all that your formula au- 
thorized, but that they turned it down, and went on strike. 

Now, the output of that mill is equivalent to a strip of cotton cloth 
1 yard wide that would stretch from Danville, Va., to New York City, 
wrap around the Empire State Building, and come back to Phila- 
delphia, and 25 percent of the production of that plant is now devoted 
to war orders. Each week that that plant is shut down costs the mill 
$1,000,000, and it is stopping production, not only of essential war 
goods, but of the clothing that represents, I believe, about 20 percent 
in the present cost-of-living index. I would like for you to comment 
on how we are going to adjust that situation, because the textile 
workers have shut down the plant at Danville and three plants in 
North Carolina, I think. They picked out 4 that they thought were 
pilot plants, with a total of possibly 60,000 workers. They shut them 
down, on a demand, as I understand it, in excess of what your wage 
formula allows. Will you tell us something about that? 

Mr. Witson. Well, of course, we are hopeful, maybe too optimis- 
tically so, I trust not, that we can reestablish the Wage Stabilization 
Board. The Board is to be reconstituted, enlarged. We are hopeful 
that kind of a case, when that Board has been reconstituted and 
reestablished, it would come into the picture and they would go 
before that Board, and it would take that kind of case immediately, 
provided, of course, both labor and management agreed to having it 
submitted to that Board for decision. 

The question has been, and still is, to some degree, whether that 
Board will take cases that deal only with economic questions as to the 
formula established; or whether it shall take all kinds of disputes. 
That is really the thing that is holding it back now. 

Senator Ropertson. The members of the American Cotton Textile 
Institute are now using about 8 million bales of cotton, at a cost of 
about $2,600,000,000, and their end product sells for 6}; billion dollars. 
Last year, the sale of automobiles amounted to a little over 8 billion 
dollars. This is certainly a major segment of both the war and the 
domestic economy, is it not? 

Mr. Witson. Absolutely so. 

Senator Rosertson. Is not the settlement on a proper basis, with- 
out greatly contributing to inflation, highly essential? 

Mr. Witson. Tremendously important. 

Senator Roperrson. Is there any hope that this strike, which will 
eventually spread to the 400,000 textile workers and shut down all the 
plants, can be settled before irreparable damage is done? 

Mr. Witson. I would hope so, for this reason—we had a similar 
strike in the northern mills and, I think, by the same union, and that 
was finally settled, and they went back to work; and the question of 
whether the increase demanded, which way it would go, was left to 
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the time when the Wage Stabilization Board will have been recon- 
stituted and will take the case; but they have gone back to work. I 
would hope that we can induce these workers in the southern mills 
you are talking about, Senator, to submit to the same treatment, and 
when the Board is reconstituted, let it come in there for a decision, if 
labor and management are both in agreement. 

Senator Ropertson. What explanation does Mr. Rieve give for 
demanding a wage increase that violates your 10-percent formula? 

Mr. Witson. Well, he has a variety of reasons, Senator. They 
are not much different than many others that are given. Well, first, 
that they had not enjoyed increases to the same degree as other indus- 
tries in the past and, therefore, it has got to be made up at this time— 
and so on. 

The Vice CuarrmMan. Do you have any power, under the Defense 
Production Act, to settle strikes? 

Mr. Witson. The only power we would have is, if this Wage 
Stabilization Board is established, and if labor and management in 
any particular case were willing to abide by the decision of that group, 
the case could be settled by the Board. 

The CuarrMan, That agreement does not exist today. 

Mr. Wizson. No; it is out of business, because labor walked out 


of it. 


The Cuarrman. Therefore, you would have no power, today, - 


under the law—there is no law, today, and will not be until that 
Board is reestablished and, as you suggested, the President is working 
on the plan to reestablish a Board which could be substituted in cer- 
tain instances for that Board. ' 

Mr. Wiuson. No; the presumption is, Senator, that this new ad- 
visory committee that the President has suggested, if that is estab- 
lished, it is believed, or it is my understanding, at least, that then 
labor, if they were satisfied with that committee assignment, would 
g° back to the mobilization agencies and make their people come 

ack. They have taken them out of all agencies, as you know. 
- Senator Ropertrson. May I read the pertinent law on that subject? 
This is section 502: 

The national policy shall be to place primary reliance upon the parties to any 
labor dispute to make every effort through negotiation and collective bargaining 
and the full use of mediation and conciliation facilities to effect a settlement in 
the national interest. To this end, the President is authorized (1) to initiate 
voluntary conferences between management, labor, and such persons as the Presi- 
dent may designate to represent Government and the public, and (2) subject to 
the provisions of section 503, to take such action as may be agreed upon in any 
such conference and appropriate to carry out the provisions of this title. The 
President may designate such persons or agencies as he may deem appropriate to 
carry out the provisions of this title. 


The Cuarrman. Would you object to the section being put into 
the record? 

Senator Rozpertson. No; but I want to read what section 503 does 
to tie their hands: 


* * * No action inconsistent with the provisions of the Fair Labor Stand- 
ards Act of 1938, as amended, other Federal labor standards statutes, the Labor 
Management Relations Act, 1947, or with other applicable laws shall be taken 


under this title. 
That is the law we have. 


ee ee 


a 


Ae sees hte 





DEFENSE PRODUCTION ACT 301 


The CuarrmMan. We cannot hold Mr. Wilson responsible for that 
at this time, I do not believe. We cannot hold him responsible for 
labor having left the defense organization. 

Senator Ropertson. I am constrained to agree with you. 

The CuarrmMan. Proceed, please, Mr. Wilson. 

Mr. Wixson. In stepping up procurement, the Secretary of Defense 
has adopted certain policies designed, among other things, to spread 
contracts across industry as widely as possible, to utilize additional 
contractors in lieu of multishift or overtime operations, and to utilize 
small business to the fullest extent. 

The CHarrman. There is a great deal in the newspapers about 
small business. Those are good words and nice words, and I know 
you intend to utilize small business to the fullest extent, but is it 
yeing done? Senator Capehart gave an illustration of just such a 
small business, a comparatively small business, not being given its 
fair share of contracts. Is it because big business won’t subcontract 
to it, or what is it? 

The Vice Cuarrman. Before that is answered, may I make a 
statement: 

I have in my hands a list of manufacturers in the State of Georgia, 
prepared by the secretary of the Georgia Department of Commerce. 
The State legislature set up a department of commerce about 2 years 
ago, for the State of Georgia. The Secretary has prepared a list 
showing some 225 firms. It is a well-prepared list. He shows that 
they can cooperate in the defense effort. He shows here what they 
can make, what their production is, what they produced in World 
War II, the number of employees, floor space, transportation, whether 
truck or rail, in each one of the towns. Now, the Secretary of the 
Department of Commerce of the State of Georgia tells me they are 
not getting any business. He tells me the small-business men are 
writing into him and tellrng him that certain people want to represent 
them and get contracts for them on a fee basis. 

Now, I grant you that many of these people cannot take prime 
contracts, but they want subcontracts. The secretary came to me 
with this list, and I told him that I would present it to you. I do 
not think anybody ought to make money out of people in my State, 
or any other State when the Government can furnish the information 
without cost. 

Mr. Witson. I agree with that. 

The Vice CuatrMan. They do not know whom to contact, who the 
prime contractors are. 

I am going to turn this list over to you, and I think that if every 
State would prepare something like this, it would mean a great deal 
to you. It is well-prepared. They spent 6 months on it. The 
secretary showed me many letters from certain people who wanted 
to charge 5 to 10 percent to get contracts for these businessmen. 
The people in our State, he told me, do not know whom to contact. 
I told him to give me the list and I would turn it over to you. It is 
a long list, but I would like to put it in the record, anyway. 

The CuarrmMan. Without objection, it will be placed in the appen- 
dix. Furthermore, if a Senator from any other State wants to put 
one in the record, he may feel free to do so. 

A fear that I, too, have is that these people want to make 5 to 10 
percent from these little businessmen. What is the Department of 
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Commerce doing about that? They said they were going to put an 
agent in each State to look after that. 

Mr. Wiuson. There are 5,000 agencies in the United States now 
that have a list of all the prime contractors, all thé prime contracts 
that are being placed, and the chambers of commerce throughout the 
country have such a list, also. 

The Cuairman. Do they have it immediately? 

Representative Parman. Are you not mistaken when you call them 
agencies? 

Mr. Witson. They are not agencies. 

Representative Parman. People who receive information daily or 
weekly. 

Mr. Witson. That is correct, that is a bad term; but people who 
receive it and distribute the information. 

Representative Parman. But you have stopped sending them the 
names of the prime contractors, have you not? 

Mr. Witson. Have you stopped sending the prime contractors’ 
names? 

Mr. Harrison. Not that I know of. 

Representative PatrmMan. I have been told recently that they have 
been held to be military secrets and that they are unable to get the 
prime contractors’ names and, furthermore, I was astounded to find 
how many of these contracts are made by negotiation rather than 
asking for bids, as heretofore. The tendency and trend seems to be 
to make a negotiated contract with a large concern, and leave the 
little fellows out. The little fellow goes to the large concern, if he 
is able to find the name of the prime contractors, and he is immedi- 
ately told that his business with the smaller fellows during World 
War II was very satisfactory and he expects to continue the contract 
with them; he is not taking on any new ones right now; he is confining 
it to his old contacts. Those complaints are coming in daily. 

I wish you would look into the question of the number of negotiated 
contracts, as contrasted with invitations to bid. I think you will be 
astounded to know the changes that have taken place recently. 

The Cuarrman. I think you should also check the number of 
5,000. There is some Government agency in each State that should 
be able to tell a small-business man how to get Government business, 
and saving the Government money, without having to pay 5 or 10 
percent, as Representative Brown suggested. 

I am not charging you with that. 

Then, there is the question of all this hush-hush stuff of the national 
defense. It is only secret for those people who want to keep it a 
secret. It is secret against the people who do not get the business. 
There is no more necessity for that hush-hush stuff than there was 
during the last war. Everything now seems to be confidential. A 
few people get hold of the information, and their freinds are told about 
it, That is the complaint that I have been getting. 

Of course, you have charge of those contracts, but it is not you 
who do the other thing; that is coming from the services, generally. 

Mr. Witson. We will take another look. This is the first time 
that I have heard of that. In the last couple of months, I have heard 
that information about the placement of prime contracts was not 
being disseminated quite satisfactorily, but, of course, it will never 
be—you are dealing with so many people. 
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The Vice Cuarrman. Of course, in a lot of States, the chambers of 
commerce undertake to get contracts; but here is the secretary of the 
Department of Commerce of the State of Georgia, who knows every- 
thing about it and the names of the manufacturers and what they can 
do. He cannot find out who the prime contractors are. Now, he 
should be able to write to one man to get that information. That is 
in your department. 

Mr. Wixson. We will run that down, because we must make that 
information available to him, and he, in turn, to the people in his 
territory. 

The Vice Cuarrman. Here is one man who will get the word to all 
these people, and they are in a position to perform certain of these 
contracts. 

Senator Capenart. Of course, we can overdo this idea now, that it 
does not cost the manufacturer some money to secure business. I do 
not care whether it is war business or civilian business, because some- 
body has to get on the train, has to go to a given point, stay at a hotel 
for 2 or 3 days, has to be able to figure costs—and all of that costs 
money. Now, somebody must spend that money. If the manufac- 
turer, the small manufacturer, doesn’t come to Washington or go to 
where the contract is awarded, or go to the big fellows who have prime 
contracts, if they do not go there and see these people and get the 
business themselves, then the Government or the big prime contractor 
has got to go and send men to ferret out these little fellows; and all of 
that costs money, too. It would take an army of men to do it. 

My observation, in the complaints that I have heard, is that in many 
instances they are afraid to hire somebody to go and try to get business 
for them, because they understand that is illegal. They do not have 
anybody in their own organization to go and do it, so they sit there, 
not knowing whether they should hire somebody to go and see a prime 
contractor and spend the time necessary with him, make the necessary 
blueprints, make the necessary survey, or just what they should do, 
because they are fearful. 

Now, is it illegal for a manufacturer to hire somebody to go, let us 
say, to San Francisco or to Los Angeles to see Consolidated Aircraft 
and see if Consolidated Aircraft hasn’t got some subcontracts that it 
would like to let to that manufacturer? Now, unless he does go to 
Consolidated—and I am using that just for the moment—unless he 
does go out there and personally sees them, unless he goes over their 
blueprints, finds out what they have to subcontract, if he does not do 
that, Consolidated must send somebody to see him, and Consolidated 
does not even know who he is. 

Is it illegal to hire somebody to go out to Consolidated, in San 
Francisco or San Diego, and try to make a contact? 

Mr. Witson. I would not think it was illegal to hire salesmen to go 
out and get business for you, and I think it is being widely done. 

Senator Carenart. That is my point. But the manufacturers in 
this Nation are frightened to death because they fear it is illegal, 
against the law, that they will be prosecuted if they hire somebody to 
go out and get military business for them. They have salesmen go 
out and get civilian business, and they pay them anywhere from 2 to 
25 percent to sell merchandise, but, at the moment, they do not know, 
because there has been so much publicity out of Washington that it 
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was illegal, and so much talk about 5 percenters and 3 percenters and 
10 percenters, that they do not know. 

Now, is it illegal for a manufacturer to spend money, time, and 
effort to secure a defense order? I think the manufacturers should 
know whether it is or is not. 

Mr. Wiuson. I think I will have to ask you. I do not know what 
the law is, Senator. I know of no law against it, but I understand 
that the procurement agencies, in every instance where they place an 
order, make the fellow say whether or not he spent any money to 
secure the order. 

Representative Parman. Of course, as I understand it, that is not 
what they mean. What they mean is, “Are you paying a commission 
to somebody other than Mag 

Senator Carenart. What is the difference between paying a com- 
mission and paying a salary? 

The Vice Cuarrman. I take this position, that no manufacturer 
ought to pay any sum of money to get information from the Federal 
Government. 

Mr. Witson. Not from the Federal Government. 

The Vice CuarrMan. That is what my people want. 

Senator Capenart. I bring the subject up because it is very im- 
portant, because I know the frame of mind that a lot of little manu- 
facturers are in. They do not know what they can or cannot do, 
and they are fearful at the moment that they may do the wrong 
thing. One of these bids that go out, the contracts, has a form on 
it, in which they have to designate whether or not they paid anyone 
a commission to secure this business, or whether they paid anyone a 
salary. 

Representative Parman. Do you have one of those forms, Senator? 
I would like to see the language. 

Senator Capenart. It is on all the contracts. 

Representative Parman. I agree with you, it would scare the 
fellows off. 

Senator Capenart. I do not know that we should discuss this in 
public. 

The CuartrMan. The public should know everything that is going on. 

Senator CapeHART. Suppose I were a little manufacturer, and the 
impression is that I have to put someone on a salary basis and 
expenses; I may not get a war contract for 2 or 3 months, or it may be 
6 months—maybe I will never get one—yet, I am forced to hire some- 
one and pay him, because that is what I have to do, although I would 
like to say to some fellow that knows how to do it, “I will give you a 
percentage,’’ because it would be no expense to me unless he got the 
orders. As a little manufacturer, I do not have the funds to put a 
lot of people on my payroll to run all over the United States. Why, 
the cost of sending a man from Kansas City to Washington here, 

aying his hotel bill and railroad fare, and airplane fare, runs into a 
ot of money, and he has to make a lot of trips down here to get 
business, or, if he tries to get a subcontract, he may have to make a 
dozen trips to a prime contractor’s general office. Then, when he 
gets there, he is handed a lot of blueprints, and he has to go back home 
and figure the costs, and has to figure out whether he can make it, 
and he has to get bids on what he has to buy, to see whether he can 
get the business. 
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Now, that all costs money. I am not speaking in terms of com- 
mission—it just costs money. I do not care who does it, whether the 
Government does it, or the individual does it, but we are discouraging 
a lot of people in America, today, because they do not know. 

I would suggest a public statement or a regulation so that it would 
be cleared up entirely. I am just as much against 5 percenters or 10 
percenters as anybody, if political pressure is used. I am talking 
about rendering a legitimate service, now. 

The Cuarrman. What Congressman Brown and Congressman Pat- 
man and I referred to, was not the expense of doing business; but I 
am sure that you will agree with us that there should not be any charge 
for information regarding Federal contracts. 

Senator Capenart. Of course not. 

The Vice CuarrMan. All my people want to know is, who are the 
prime contractors, and they should not be made to pay for this in- 
formation. I think, if there was one man to contact in every State, 
the manufacturers would not have to employ so many people; they 
could write to him. Of course, nobody objects to a man in legitimate 
business, selling goods, or things of that kind. 

Senator Capenarr. If I may say this—I doubt if on your list there 
is 10 percent of the manufacturers listed who have a person in their 
organization who has had the experience to go out and figure costs on 
war work and read blueprints, and secure that business. 

The Vice CuarrmMan. That is the reason why they are writing the 
secretary of State, department of commerce; they want information. 
They are entitled to this information. 

Senator CapeHart. But suppose the State department of commerce 
says that the contract was awarded to X Company for $100 million 
worth of X-something, and given to all your people in Georgia; when 
they get that information, then they have to travel to that manufac- 
turer’s place of business; they have to sit down and take the blue- 
prints and go over them and figure out what they can make. They 
have to go back home, figure the costs, go back again, and before they 
are through, it wouldn’t even be bad business if they made a half- 
dozen trips. 

Now, the point they want to know, at least, a lot of my people in 
Indiana want to know, is, is it legal for them to pay somebody to do 
that? 

Mr. Wixson. My impression is that it is legal. 

The Vice Cuarrman. Why should a man get 10 percent for saying, 
“IT know somebody in Washington that can get a contract for you’’? 

Senator CapgeHnart. That is a chiseler, and that should be stopped, 
but: they should know, if they can do it, what the normal thing to do 
is, to get business. 

The CHarrMan. I have a copy of the law on that subject, and I 
shall ask that it be put into the record. 

This is a very touchy question, but since we brought it up, let me 
ask you a question: Before the RFC scandals, which have brought 
out so much confusion in the country, did the RFC help small busi- 
ness to your knowledge, or did it not? 

Mr. Witson. That is the only lending agency that I know of that 
can help them. 

The Cuarrman. Help small business? 

Mr. Witson. That is right. 
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The CuarrMan. Are there any other lending agencies in the Gov- 
ernment that can do that? 

Mr. Wixson. No; that is the only lending agency that we employ. 

The CHarrMan. | ask you a question, because some small-business 
people came to see me and said that the banks were willing to put 
up 40 percent, but that that was all, and they understood the Gov- 
ernment was lending some money. I told them I did not know of 
any agency that did that. The only one you know is the RFC? 

Mr. Witson. That is all I know about it. 

Senator Carpemart. Mr. Chairman, any man with a defense con- 
tract, either a prime or a subcontract, who goes to a bank, any bank 
in the United States, can borrow from 80 to 85 percent of the material 
and 90 percent of his receivables, through the Federal Reserve, and 
the Federal Reserve bank will guarantee 100 percent of it. Under the 
law, they can do that. Many of those loans are being made. 

The CHarrMaAN. My information is that some of the banks will not 
guarantee it, because I have letters from Senators to that effect. 

Am I right, General Harrison? 

Mr. Harrison. Mr. Chairman, under sections 302 and 303, Con- 
gress has made moneys available for so-called expediting of production 
which covers a very broad field. 

The CaarrmMan. Where could they go and get the money? 

Mr. Harrison. There is machinery set up. They go to the par- 
ticular delegate agency, and it finally comes to the Defense Production 
Agency, where it is refused or recommended, as the case may be. 

The CHarRMAN. Suppose it is approved? 

Mr. Harrison. We have suggested the RFC to be the operating 
agency for that loan. 

The CuarrMan. Can they go any place else for the loan? 

Mr. Harrison. Not that I know of. 

Senator Bricker. The President can designate any production 
administration for that purpose. 

The CHarrman. Who would have the funds to do it? 

Mr. Harrison. There have been some funds available, under the 
Defense Production Act. 

The CHarrmMan. That is what I want to know—where has the 
President made funds available, outside the RFC? 

Mr. Harrison. I do not know of any other agency. 

The CuarrMan. Yesterday, I said that I knew of no other agency 
that had been designated, and I was told that somebody in the 
Defense Production Administration had told them there were other 
agencies. I am not here to defend the RFC or to talk about ii, but 
I do want to know the facts. The RFC is the only one that I know of, 
that can do it. Do you know of any ocher? 

Mr. Harrison. In addition, sir, under the Defense Production—— 

The Cuarrman. I know the steps in the law; but where are the 
people to go for loans? 

Mr. Harrison. Money has been made available and placed under 
the responsibility of the Defense Production Administrator, to 
recommend these loans, and the RFC is used for those loans, to be the 
operating agency to keep track of it. 

The CHarrman. Could you name another operating agency, if you 
wished to? 

Mr. Harrison. No. 
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The Cuarrman. Only the President could do that; is that correct? 

Senator Bricxer. The President has nominated three other 
agencies, departments, to handle these loans. 

Mr. Harrison. I really do not know, Senator. Perhaps he has. 

The Cuarrman. That is what I wanted to find out. 

Senator Capenart. Let us keep the record straight. Any man 
that has a Government order, on prime or subcontract, can go to any 
bank of the United States and make an application for what is known 
as a V-loan, which will be made by the local bank. 

The CaarrMaNn. You are talking about a Government-guaranteed 
loan which some banks will accept, for different reasons, and some will 
not. I am talking about where can they go to get a direct loan from 
the Government, provided the local bank puts up/25 percent. I just 
want the record straight, because they told me there were other places, 

Senator Caprnart. Why does anyone want to get a direct loan, 
when they can go to their bank and get their V-loan? 

The CuarrMan. Because some people don’t have big banks that 
can finance them. 

Senator Futsrienr. Is it not true, Mr. Harrison or Mr. Wilson, 
that the RFC has the machinery for servicing these loans, and that 
is why you asked them to service them? ; 

Mr. Wiison. That is right; that is exactly the reason. 

Senator Futsrient. There are three agencies that perforn a 
certification function, that certify that the loan is eligible; but the 
actual financing is done by the RFC, and that is because it is the only 
agency that you know of that is equipped to handle such financing— 
to perform such function; is that not right? 

Mr. Harrison. That is right. 

Senator Futsricur. So you will continue to do that, if you are 
permitted, because it is the only practical way to do it that you know 
of; is that not true? 

Mr. Harrison. That is right. 

Senator Futspricut. Now one further question on the RFC, 
because it has a bearing on the reorganization of the RFC, and I 
think it is a perfectly proper question to put to you, Mr. Wilson, 
because you must necessarily have an interest in the efficiency of the 
RFC: 

Do you not think that this reorganization plan should go through, 
and permit the designation of an administrator of the RFC? 

Mr. Witson. Senator, I admit to you that I have paid very little 
attention to the RFC difficulties, but this I am quite certain of, that 
we need badly an organization that has the responsibility and the 
operating capacity with respect to loans, such as the RFC has had; 
I:know of no other agency of Government to go to. 

Senator Futsricut. I think your answer, then, granted that you 
have not studied the detailed question of the reorganization—— 

Mr. Witson. I have not. 

Senator Futsriecxt. Then will you put your answer this way, that 
an efficiently run organization like the RFC. is very important to 
your work; is that right? 

Mr. Witson. It certainly is. 

Senator Futsrient. And, as far as you know, that is the only one 
that is in that field which is presently so staffed? 

Mr. Witson. Yes. 
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Senator Funsriert. I grant there has been criticism on my part, 
and on the part of others, of the way in which it was done in the past 
2 years; but the purpose of the reorganization is to improve the 
efficiency of the REC. So if you will grant that assumption, that it 
will improve it, then you would say it would certainly be important 
to the defense effort, would you not? 

Mr. Witson. I so wrote Senator McClellan, yesterday, that I 
believe that, Senator. 

Senator Capesart. Mr. Chairman, I would like to clear up some- 
thing here, because I think it is very, very important. I was handed a 
or eee I think the chairman has ordered it placed in the 
record. 

The Cuarrman. I have not yet asked that it be placed in the record. 
. Senator Caprgenart. I understand that. I will read the memo- 
randum: 

There is no law prohibiting a company from paying a salary to an employee to 
negotiate for Government business. 

You know of no law, Mr. Bergson, do you? 

Mr. Bereson. No. 

Senator CAPpeHArt (continuing): 


There is no law prohibiting a company from having a legitimate, ‘‘bona fide’’ 
agency to negotiate for Government contracts. 


You know of no law against that, do you? 

Mr. Bereson. No, sir. 

Representative PArmMan. By commission, or otherwise? 

Senator CAPEHART (continuing): 

The proeurement officers in accordance with law require a statement of how 
much commission, and so forth, contractors have agreed to pay to an agent to 
obtain Government business. That is done to protect the Government and the 
public, so that if the company pays an exorbitant amount for instance, for influ- 
ence, the Government can refuse to pay that part of the contract price which is 
used for influence and undue pressure or cancel the contract. 

Now, I think we ought to tell these manufacturers and these 
businessmen what percentage the Government considers legitimate. 

The Cuarrman. Where did you get that? 

Mr. L’Hevurevx (committee counsel). I made a study of this 
matter about a month ago in connection with a case that came before 
the Joint Committee on Defense Production. 

Representative Parman. A reasonable fee would be a lot more, 
in some cases, than it would be in others. For instance, the RFC, 
in determining a legal fee, always goes into that question, how much 
work has the lawyer done? And they set the fee according to the 
particular case. I do not think you could fix an arbitrary amount as 
to percentage. 

Senator Ropertson. I would like to ask Mr. L’Heureux this 
uestion. In world War II, we had a law probibiting percenters. 
he man that solicited business of a war contract had to be a regular 

employee of that business. Did you examine that law to see if it has 
a + iy or had been apo do you know what happened to it? 

Mr. L’Hevurevx. The present law is very similar to the provisions 
in effect during World War II. There was never a general law pro- 
hibiting everyone except a regular employee of a particular business 
from soliciting Government contracts. Our statutory law on this 
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subject is based upon the common law concept that any agreement to 
exert pressure on a Government official intimated fraud, was against 
public policy and any contract so providing could be set aside. The 
Government simply required that each contractor be required to state 
how much he had paid in the way of fees or commissions, so that 
Government procurement officials could have an idea of what was 
going on. The contractor states under oath how much he paid, if 
anything, and Government officials thus have an idea of how much he 
paid, and if they think it is too large an amount, then they have a good 
ease to investigate, and if they find that someone was peddling influ- 
ence, for example, they can cancel the contract or refuse to pay the 
amount of the commission. 

Senator Capenart. There is much confusion in the minds of the 
several million businessmen of the country on this subject, and it 
should be cleared up for the good of the businessmen and the good of 
the Government, itself. 

Senator Bricker. I think, frankly, they are doing a very good job 
on it, and I do not know how they can get information on Govern- 
ment chiselers, except by the information sought in the contract 
application. That is what you are after—you are after somebody 
who is using political pressure to get an undue amount of contractors, 
and preying on American business. I do not know any other way of 
doing it. 

Senator Caprenarr. I agree with that, but you ought to tell this 
fellow what is legitimate and what is not legitimate. 

Representative Parman. You cannot do it, percentagewise. 

Senator Capenarr. I am thinking in terms of the thousands and 
thousands of little businessmen who have no lawyers, who have, perhaps, 
just two or three people in their offices, and they are fearful, and should 

e told. It would be helpful to them to be told, and it would also be 
helpful to the war effort, and there should be some way of arriving at 
some sort of a standard that you could give those people. 

Mr. L’Hevrevx. The reason why the Government has always 
hesitated to set any particular amount is because some companies 
prefer to hire some firm of great reputation. Such a firm may charge 
a much higher fee than another firm. The Government does not feel 
that they can tell a firm just exactly how much it should charge, so 
they have to leave it pretty much to the judgment of procurement 
officers as to whether the fee is exorbitant or not. 

Representative Parman. I question this paragraph 2 of the memo- 
randum which says: 

There is no law prohibiting a company from having a legitimate agency to 
negotiate for Government contracts. 

That is correct. But you leave the impression that someone 
designated who is the legitimate agency. Should you not say, 
“prohibit any person from hiring any person, firm, or corporation?”’ 
You just assume that they are legitimate; is that it? 

Mr. (Siicmeox: At that point, I am basing my choice of termi- 
nology upon what the chairman of the Senate Investigations Subcom- 
mittee and the GSA Administrator pointed out in connection with that 
requirement. The law uses the term “bona fide.”’ It does not require 
anybody to be licensed as a legitimate or “bona fide” agency, but if 
some nefarious influence were present, for instance, like in some 
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examples that have been discussed in the current RFC hearings, if 
the agency had, for example, exerted undue pressure upon the Govern- 
ment personnel, then the Government procurement officer could say, 
“In this case, we think that is an exorbitant amount and it does not 
represent true services, and we disallow so much or we cancel the 
contract.” 

Representative Patman. That is not the point. The point here is 
that you are inferring that there is such a thing as a legitimate agency. 
This person is legitimate, that one is not—you cannot hire so-and-so, 
but you may hire so-and-so. In. other words, you are assuming that 
some agency is a legitimate agency, until proven otherwise. No one 
fixes the standard by which to go, and no license is required here. 

Mr. L’Hevurevx. You are right in saying that an agency is pre- 
sumed to be legitimate until proven to be otherwise. There is no 
licensing of agencies. 

The CHatrmMan. Without objection, the counsel’s memorandum 
with whatever additions he ites to make, will be inserted in the 
appendix. 

Mr. Wiison. Section 4 of the report describes the steps which have 
been taken in expanding and controlling production for defense. We 
point out that although the economy had expanded considerably 
prior to the Korean attack, we should attain a further increase in 
national output of something like 15 percent in the next 3 years. 
When this is accomplished, we will have achieved our dual goal of 
military strength and high levels of production for normal civilian 
purposes. The report describes at some length the specific problems 
concerning particular metals an certain other commodities. I think 
you will find these of interest as it shows the difficulties regarding 
shortages of raw materials. 

In section 5 at page 23 we outline the manpower situation. Short- 
ages of manpower are not as yet serious but I am afraid they will be 
appearing soon. We are going to need 3 or 4 million new workers for 
defense production and only a part of these can come from nondefense 
production. It will be necessary to add many people to the labor 
source and the potential sources of that supply are shown on a chart 
on page 25. We intend to run the manpower program with voluntary 
action only and, of course, without the use of compulsion. 

Senator Rosertson. There is a shortage of farm labor now in 
many areas. Will it be the Government’s policy, in order to get 
these 2 or 3 million additional defense workers, to put pressure on 
rural areas to take men from the farm at higher wages, while the 
draft boards are also drafting farm boys, in many instances where 
the farmer cannot get a replacement and cannot continue his food 
production at his current rate if the draft board takes that man? 

Mr. Witson. That is why we have set up this policy committee, 
and they will fix a policy to see to it that the very thing that you 
fear is not done. 

Senator Ronertson. Then the policy committee that you refer to 
will also make recommendations to General Hershey about the defer- 
ment of essential farm workers? 

Mr. Witson. If that appears necessary, it would be their function 
to do it; that is one of their functions. 

Shall I proceed? 

The Cuarrman. Proceed, 
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Mr. Wuson. In section 6 at page 29 you will find outlined what is 
undoubtedly our greatest problem— inflation. This problem is more 
difficult in many ways than attaining high production. Inflation can 
sap the strength of the economy and, in fact, threaten the success of 
the whole defense effort. We take the view that inflation can be con- 
trolled. In order to do this, however, we must have the national will 
and the national unity to take the necessary steps. The decisions that 
must be made to check inflation are hard decisions. Each appears to 
hurt someone. We will do our best to make the stabilization effort 
as painless as possible but only where it can be done consistently with 
the ultimate objective—a strong America with a healthy economy. 

The Cuarrman. Would you mind enlarging on that a little bit? 
Of course, you have that in your report here. I think the committee 
realizes that we must have a check on inflation, but you stated earlier 
today that you thought production would be up sufficiently in certain 
manufacturing products, and that that, itself, would check inflation. 

Mr. Wiuson. That is in 1953. By that time, that will be an influ- 
ence. 

The Cuarrman. The greatest check on inflation would be greater 
production; is that your idea? 

Mr. Witson. Yes. I do not know which would have the greatest 
impact, but I think we have to employ all of those measures, price 
controls, wage controls, credit controls, and best of all, maybe, for the 
long pull, boost the production of the items that otherwise will get 
out of line in price, and by greater productivity, insure lower prices 
that will keep us from suffering the pains that inflation otherwise will 
bring us. 

Senator Ropertson. You expect to reach your production goal on 
a 40-hour week? 

Mr. Wizson. Oh, I have no idea that we will be able to reach it 
universally on a 40-hour week. In fact, in many places now, they are 
running more than a 40-hour week, and my guess is that in a year 
from now they will exceed the current average working hours. 

Senator Ropertson. Well, the cotton textile mills are running 24 
hours a day. 

Mr. Wiuson. Of course, you cannot do very much more. You 
mean, they are running in three 8-hour shifts? 

Senator Ropertson. Three 8-hour shifts; yes. 

Mr. Wixson. If they are using the equipment 24 hours a day, they 
cannot do much more than that. 

Senator Ropertson. But they are paying time-and-a-half for over- 
time on that. 

Mr. Witson. Six days a week? 

Senator Rosertson. Six days a week. 

Mr. Witson. In the steel mills, on operations around-the-clock, you 
cannot do much there, but there are plenty of manufacturing industries 
in the country where additional output can be attained by somewhat 
lengthening the workweek. 

Senator Capenartr. We have the highest production at the moment 
in the history of the Nation, do we not? 
Mr. Witson. Yes. 

Senator Capenarr. Of everything? 
Mr. Witson. That is right. 
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Senator Capenart. Yet we have the highest prices in the history 
of the Nation. How do you reconcile the two? That is a big subject, 
and we could be here all day, I presume, discussing it. 

Mr. Wixson. You are paying for one thing—lI do not know how far 
you want to go back in making comparison, but if you just go back 10 
years, and that is not a very long time, if you are paying today over 
100 percent for wages and salaries entering into the cost of these prod- 
ucts than you paid then , 

Senator Capemart. What makes you believe that if the situation 
is true, and you admit it is, that we have the highest production in the 
history of the Nation, and the highest prices—what makes you 
believe that if we get more production, we still won’t have the highest 
prices in the history of the Nation? 

Mr. Wiuson. Oh, well, maybe it is an old wheeze, but I happen 
to believe it 

Senator Capenart. I have always believed it, too, but I am just 
wonderin 

Mr. Wixson. The law of supply and demand. 

Senator Capenart. I am just wondering what has happened to our 
ws at the moment that is dislodging the old belief that we all 

ad? 

Mr. Witson. I still believe in it, Senator, and I believe that in 
the reasonably long run it will work out. 

Senator Capenart. What is so out of balance at the moment, 
that is causing it not to work? 

Mr. Witson. I will give you my version of why it is out of balance. 
Of course, always, in a scarcity, when you cut back on anything, or, 
as is now under way, take $50 billion worth of manufactured goods for 
defense out of the normal channels of trade, why, you bring about a 
disruption of normalcy that I think is responsible for this condition. 
However, I still believe that the law of supply and demand may be 
looked to for the cure. For example, manufacturers have been com- 
ing to see me. I saw one manufacturer, within the last 48 hours, who 
told me that his whole industry, as he knew it, which had been, I 
think, guilty of raising prices far more than they had any right to, 
whose profits were abnormal, are now paying the price for that. 
The public has just stopped buying. He told me that his company, 
which happens to be the largest in that particular industry, was 
cutting their prices 10 percent; that the dealers, their wholesalers, 
were pretty well filled, and some were individually cutting more than 
10 percent. He thought it would be an industry trend. I think 
that is what happened, and it should happen, when there is the 
degree of avariciousness that is displayed in that ay meer industry 
by the terrifically high prices, much higher than the increased wages 
and increased cost of materials, and the public just will not buy, and 
the natural forces go to work again. 

However, increased production, of course, operates a little differently 
than that. If we succeed in getting these increased volumes of raw 
material in steel, aluminum and copper, and we can thus, beginning 
in about a year or a year and a half Retort give more of those metals 
to the manufacturers of civilian goods and actually step up their 

roduction over the 1950 levels, which I believe will be possible, then 
think the law of supply and demand will go to work again, at least 
to some degree. 
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Senator Bricker. Do we not have another factor entering into the 
so-called normal law of supply and demand, which has heretofore 
been effective? I refer to the continuing adulteration of the dollar. 
As long as you decrease your dollar, you will have an increase in 
prices, in spite of anything you do. 

Mr. Witson. That is right, and I think we have to exercise controls. 

Senator Bricker. The first thing you have to do is to control 
prices. 

Mr. Witson. That is underway. There are some good results 
from the short time that it has been operating. I hope that it can 
be made to operate effectively under the voluntary system. 

Senator Carenarr. In other words, that is what is throwing this 
law of supply and demand out of gear? 

Mr. Witson. That is right. If we get that under control by the 
voluntary method, we will be able to see in a very short time whether 
it is bringing about the results we want. If it does not 

Representative Parman. You did not mention the No. 1 that [ have 
on my list, which is more taxes. I think that answers the statement of 
the distinguished Senator from Ohio, the failure of Congress to levy 
sufficient taxes, and siphon off tis excess purchasing power which 
has had more to do with the inflationary trend than any one or a dozen 
things. 

Mr. Witson. We mentioned in our report that we believe that 
would be most desirable, we believe that, too. I think we have to take 
advantage of all these steps to curb inflation. 

Senator Capenarr. Do you not think the time has arrived now 
when you must take the bull by the horns, if I may use that expression, 
and do what is necessary, regardless of what people think about it, 
with respect of controlling inflation? 

Mr. Wiuson. I do; and as far as I have the right to do it, we will 
take the bull by the horns and do it. 

Senator Carruarr. And if you think you need stiffer legislation, 
you should ask for it, and the Congress should pass it. 

Mr. Witson. Yes, I do; we are going to ask for some changes. 

Senator Capesart. Why should we fool around with the matter 
any longer; if it is as serious as you say it is, and as others say it is, 
then why do we dilly-dally? 

Mr. Wixson. I won’t try to defend Wilson’s position on it. May I 
remind you, again, I have been on the job only 90 days. I have a lot 
to learn. 

Senator Capenarr. I qualified my statement by asking you, 
don’t you think the time has now arrived? 

Mr. Witson. Maybe, after 90 days, I agree with you. 

Senator Bricker. You do not think the time has arrived for 
Congress to take some action, too, along the line of taxes, as Con- 
gressman Patman suggested? 

Senator Carenarr. I concluded by asking for new legislation, in 
my statement. 

The Vice Caarrman. I congratulate you on your statement, Mr. 
Wilson. I like the way you testify; you are frank. You do not try 
to hedge or conceal anything. You deserve the thanks and admira- 
tion of the people of this Nation, and I believe you are going to have it. 

Mr. Wiison. You are very kind, sir. 
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The Vice Cuarrman. I know you have an awful task ahead of you, 
but I like to see a man with courage, and you have it, and it would be 
very difficult to replace you. 

Mr. Wixson. Oh, I do not think that is quite so, but I thank you, 
anyway. 

Phe Cuarrman. I have asked you this question every time we have 
met, Mr. Wilson, but heretofore you were not prepared to answer it: 

Will the defense production agencies have ready for us, if and when 
any new bill should be written, the over-all necessities of what goods 
are needed? Has the Defense Department told you now where the 
175 defense agencies are going to be, how many cotton sheets you will 
need, how much steel for tanks will be needed next year? Have they 
brought that up, yet? } f 

Mr. Wixson. They are bringing that information in. There has 
been a great improvement. 

The CuarrmMan. How long do you think it will be before they will 
work it up? 

Mr. Wiuson. It is being worked up right along now, sir, and the 
requirements are being broken down very much better, coming along 
much better, and we are able to schedule it much better. It is im- 
proving. 

The Cuarrman. Of course, they have the advantage that they had 
these appropriations made to them last September or October; 
whereas, you say you have been here less than 90 days. And they 
were way behind you when you came here. So, are you getting them 
up-to-date—because it will be very difficult to get a bill passed here 
to review this act with any additional anti-inflation amendments, or 
whatever you want to call them, unless the people of the country 
know what it is all about. We were never able last year to find out 
what they needed; because nobody knew. The Korean War had just 
broken out, so it was difficult to estimate. However, I do hope they 
realize how serious the reenactment of this law is. It expires in June. 
I hope they realize how necessary it is going to be to have facts and 
figures to substantiate anything that they say might be needed, be- 
cause, after all, they will have had a year by that time to do it in. 

Mr. Wison. One of the first things we undertook, when this 
agency was established, was to get down and get the facts about that, 
and I will say to you, we are very much pleased with the progress 
that is being made. I think, within the next couple of weeks, the 
mechanism will be established by which that information will be 
before us in good shape, we can break it down, and do the scheduling 
of it in quite good shape. It is well underway now. 

Senator Carpenartr. You should have, and I am sure you do now 
have, sufficient experience to know what changes should be made 
and what changes should not be made in the law. 

Mr. Witson. Yes; we have been working on suggestions along 
that line. 

Senator Caprnart. Then any suggestions that you make at the 
moment should be made on the experience that you have acquired. 

Mr. Witson. That is right. It is based on 90 days’ experience. 

Representative Parman. The War Labor Board that was in the 
original bill as presented by the committee was, as you know, stricken 


out in the House, and I do not think we ever restored any part of it 
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in the Congress between the two Houses. If you had the War Labor 

Board now, would your situation be improved? 

Mr. Wixson. I do not know that I could give you a very sound 
answer on that, at the moment. 

Representative Parman. Will you give it consideration between 
now and the time you are expected to testify on the continuation of 
the act? 

Mr. Wixson. There are a lot of reasons both ways, and I would 
like to consider it. I had not considered that. It simply was not 
available, so we were considering other means. 

Representative Parman. To the best of my récollection, the vote 
was rather close in the House in striking out that section. 

Mr. Witson. We will take a look at that before it comes up. 

The CHarrMan. Proceed, Mr. Wilson. 

Mr. Wiuson. The chart on the top of page 30, I think, outlines 
the inflation problem because it shows the gap between the supply 
of consumer goods on the one hand and purchasing power on the 
other. Another chart on page 32 shows that this gap can be over- 
come only by taxation and savings programs. Our price and wage 
stabilization actions are to some extent keeping the lid on inflation. 
The absorption of excess purchasing power, however, would be 
extremely helpful in overcoming this problem. 

Representative Parman. Do you have in mind the compulsory 
savings program? 

Mr. Wiuson. I have in mind increasing the taxes. 

Representative Patman. I think that is a good statement. You 
say, Savings programs; then do you have in mind compulsory savings 
programs? 

Mr. Wiison. No; not compulsory. 

Representative Parman. | thought perhaps you misunderstood 
my question when you answered the other way. You mean, volun- 
tary? 

Mr. Witson. That is right. 

I think you will be particularly interested in section 7 which starts 
on page 26. Here we outline the cooperative side of the defense pro- 
gram, that is, our help to our allies and their help to us. Despite the 
heavy demands of our own armed services, we have supplied under 
the military defense assistance program more than one million tons 
of military equipment to friendly nations since March 1950. This 
figure is exclusive of aircraft and naval vessels delivered under their 
own power. I think that the charts on page 37 show the increase in 
production resulting in large part from our aid to Western Europe. 
This new economic strength will assist the free world in building up 
its defenses against communistic aggression. It is also encouraging 
to note that the nations of Western Europe have more than doubled 
their rate of military production since the North Atlantic Treaty was 
signed and it is expected that they will nearly double it again this 
coming year. 

The chart on page 39 shows the portion of vital metals and other 
materials for which we rely upon foreign nations. A successful pro- 
gram of international collaboration among all the free nations is 
essential to our mobilization program. 

The final chapter on page 43 projects the defense program for 2 or 
3 years. It is our conclusion that 1 year from now we and our allies 
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will have achieved a formidable strength in mony phases of modern 
warfare. In the intervening year the impact on the civilian economy 
of the defense program will be more severe. yf sometime in 1952, if 
our program is successful in preventing war, shortages will begin to 
ease and we may be able to talk about taking off controls. The real 
test of our ability, however, to survive the present crisis lies in the 
success of our efforts to control inflation. 

In conclusion the report states that— 

All of us must remember in the months ahead that it is vastly better to prevent a 
war, if we can, than to win one—the surest course toward prevention of world 
war III is through building the might of America and with it the might and the 
security of the free world. 

The Cuarrman. Now, Mr. Wilson, first, let me congratulate you 
on the excellent statement that you have just made. 

I would like to ask you three questions, if I may: 

The first question pertains to that part of your report which bears 
on farm prices. You suggested that there should be some change in 
farm prices, here. Have you any idea what you intend to recommend 
in the way of changes in farm prices? It was not concerned with 
parity, was it, for instance? 

Mr. Wizson. In the report we will make to the President with 
reference to defense production—— 

The CHarrMAN. It says: 

The Defense Production Act prohibits setting price ceilings on agricultural 
commodities below either the parity price or the highest price attained in the 
May 24-June 24, 1950, period, whichever is higher. Prices of several of the 
major farm products, including meats, cotton, and wool, are above parity and 
are consequently subject to price ceilings. It is difficult to work out effective 
price control systems for farm products, but work is going forward rapidly. In 
the meat industry, for example, a program of tailored controls was well along 
toward completion by the end of March. These controls involve not only 
dollars-and-cents prices at all levels of the meat industry, but also provide dis- 
tribution controls which are designed to keep distribution within the normal 
channels of the flow of meat from the farm to the consumer. 


Now, there is no intention on the part of your agencies to suggest 
a change in parity, is there? 

Mr. Witson. We might suggest some changes. 

The CHarrMan. That would have to go to the Department of 
Agriculture, would it not? 

Mr. Wixson. Yes. 

The Caarrman. Where do you suggest these changes? I ask these 

uestions because this law expires in June, and the Agriculture 
epartment will take quite a while to change parities, I am sure. 

Mr. Wixson. In our report to the President with respect to changes 
in the Defense Production Act. 

The CuarrMan. We cannot change parity in the Defense Produc- 
tion Act. There have been years and years of hearings on that, before 
the Committee on Agriculture. They have studied it for years. 

Mr. Wriison. We are not asking for any changes that would require 
the elimination of the parities. 

The Cuarrman. Then there would be no changes to eliminate the 
90-percent parity? 

Now, this is my next question: I am sure Senator Capehart and I 
feel pretty much the same about this; I do not know how far we will 
get. with it. 
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You mentioned on page 34 of your report something about rent 
control. I imagine you are in agreement with what this committee 
did the other day, when it said that rents should be controlled, the same 
as meat, or anything else? 

Mr. Wiison. Yes. 

The Cuarrman. Are you working on a plan for rent control? 

Mr. Wiison. Yes; and we are submitting that. 

The Cuarrman. | am glad of that, because I have been asked, as 
chairman of this committee, when we would hold rent-control hearings. 
Senator Capehart agrees with my statement that we should hold rent- 
control hearings at the same time we hold hearings on amendments to 
the Defense Production Act. In your judgment rent control would be 
merely a new title in the act. Is that right? 

Mr. Witson. That is right. 

The Cuarrman. Then, there is one other question, about which I 
wrote to Mr. DiSalle. I have never received a clear answer to it. 
Perhaps you couldshelp me out with it. I wrote Mr. DiSalle 
follows: 

I feel firmly that there must be a sufficient flexibility in any uniform manu- 
facturers’ price formula to protect against unfair discrimination. 

I wrote that, because in the law we feared they might pick some 


particular period for some particular manufacturer that would be 
unfair. I wrote him, also: 


If you propose to use any periods such as the May—June 1950 period for the 
fixing of such formula, you should, in fairness and in recognition of the con- 
gressional purpose, permit an alternate formula based on the average price for 
the same period authorized in the present Excess Profits Act, that is, the 1946-49 
period. ‘The failure to provide such alternatives will, in my judgment, violate 
the spirit and the letter of the act. 

In other words, there were some manufactured products that would 
be affected, and if you were going to put manufacturers’ orders out 
of here on various and sundry things, from one part of the country to 
another, I have been told by certain manufacturers that the May- 
June prices were unfair, because they have an excess of goods on hand. 
They thought the other period, 1946-49, for the excess-profits tax, 
should also be an alternative. 

Do you have a comment to make on that, or would you prefer not 
to make one? 

Mr. Witson. That is a tremendous subject. 

The Cuarrman. Yes; | know—it is to me, too, because these 
different manufacturers are writing the Banking and Currency Com- 
mittee, calling attention to the law; so, if you do not care to answer 
it here, just think it over and write me a letter. 

Mr. Wison. I will sit down with Mr. DiSalle and give your letter 
very careful consideration, and reply to you. 

The Cuarrman. I would like it as soon as possible, for this reason— 
I know it is a big problem, and will affect every manufacturer in the 
country, but still, at the same time, they do want to know what is 
going to be done about it. 

We will now adjourn until tomorrow afternoon, at which time we 
would like to have Mr. Harrison and Mr. Johnston here, if we could. 

Mr. Wixison. Mr. Johnston has a series of meetings with labor and 
management. 
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The Cuarrman. We want to discuss very fully these certificates of 
necessity, because there has been quite a lot of discussion about them, 
from both sides, and we want them straightened out in a public 
hearing. 

Mr. Wilson’s report to the President, Building America’s Might, 
will be inserted in the Appendix to the Record. 

(Thereupon, at 12:30 p. m., the hearing was recessed until Thurs- 
day, April 5, 1951, at 2 p. m.) 
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APPENDIX 





The following were ordered inserted in the record: 
Apri 4, 1951, 


MEMORANDUM ON THE LEGALITY OF HIRING AN AGENT TO PROCURE OR NEGOTIATE 
GOVERNMENT CONTRACTS 


There is no law prohibiting a company from paying a salary to an employee to 
negotiate Government business. 

There is no law prohibiting a company from hiring a legitimate, “bona fide” 
agency to negotiate Government contracts. 

The procurement officers, in accordance with law, require a statement of how 
much commission, and so forth, contractors have agreed to pay to an agent to 
obtain Government business. That is done to protect the Government and the 
public, so that if the company pays an exorbitant amount, for instance, for 
“‘influence,’”’ the Government can refuse to pay that part of the contract price 
which is used for “‘influence’’ and undue pressure, or it can cancel the contract. 

The confusion that exists on this matter today is due primarily to the absence 
of specific and precise terms in the so-called ‘‘covenant against contingent fees.”’ 


HISTORY OF COVENANT AGAINST CONTINGENT FEES 


The public policy contained in the covenant against contingent fees is as old 
as the common law. ‘Influence peddlers’ are as old as Government itself 
Under the common law, a contract or agreement to pay anyone to exert undue 
pressure or coercion, or to resort to personal favoritism in order to influence a 
public official, or to attempt to buy favor from a public official through the offer of 
gifts, emoluments or anything of value, is contrary to public policy and any such 
agreement or contract is void and unenforceable. 

It stands to reason that if giving or even just offering a public official anything 
of value in order to influence his official action constitutes the serious crime of 
bribery, any agreement with an agent to pay him to obtain favors from an official 
through corrupt or devious means is against a strong public policy and void. That 
is true whether the agreement with the agent is based upon the consideration of 
a specific sum of money or a contingent fee. Furthermore, a party to such an 
agreement with an agent exposes himself to criminal prosecution as a party to the 
crime of bribery. 

The early cases, both in England and in the United States, involve cases of 
improper influence upon legislators. For instance, as early as 1853, in the case of 
Marshall v. Baltimore and Ohio Railroad Company (16 How. 314, 14 L. ed. 953), 
the Supreme Court of the United States ruled that a contract for a contingent fee 
to obtain the passage of a law by the use of ‘‘personal or any secret or sinister 
influence on legislators, is void by the policy of the law.’’ Of course, such a 
contract would be void, even though a definite fee or salary were the consideration 
of the agreement. 

The same principle applies to any public official. Thus, in 1864, in the case of 
Providence Tool Company v. Norris (2 Wall. 45, 17 L. ed. 868) a case involving an 
agreement to concentrate political influence at the War Department, the Supreme 
Court of the United States observed: 

“There is no real difference between agreements to procure favors from legis- 
lative bodies and agreements to procure favors in the shape of contracts from the 
heads of departments. The introduction of improper elements to control the 
action of both, is the direct and inevitable result of all such arrangements.”’ 

However, the Supreme Court of the United States has distinguished between 
legitimate and unlawful representation. In commenting upon a case where a 
lawyer had entered into an unlawful agreement to exert personal influence on 
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Members of Congress to obtain favorable action upon a private bill regardless of 
merit, the Supreme Court said: 

“We entertain no doubt that in such cases, as under all other circumstances, 
an agreement express or implied for purely professional services is valid. Within 
this category are included, drafting the petition to set forth the claim, attending 
to the taking of testimony, collecting facts, preparing arguments, and submitting 
them orally or in writing, to a committee or other proper authority, and other 
services of like character. All these things are intended to reach only the reason 
of those sought to be influenced. They rest on the same principle of ethics as 

rofessional services rendered in a court of justice, and are no more exceptionable. 

ut such services are separated by a broad line of demarcation from personal 
solicitation, and the other means and appliances which the correspondence shows 
wane sengetd to in this case” (Trist v. Child, 21 Wall. 441, 22 L. ed. 623, U. 8. 
1874). 

Government officials, and especially procurement officials, have the duty to 
rotect the Government and the public from inroads being made into the United 
states Treasury by unscrupulous and fraudulent operators and entrepreneurs, 

who cause the price of Government purchases to skyrocket through the exaction 
of tribute for unreal “services.” It is the duty of those in charge of Government 
procurement to protect the interests of the Government through the insertion of 
whatever clauses they deem best in Government contracts to protect the interests 
of their principal, the Government. For this, they need no statutory authority. 
That is a power possessed and a duty owed by every agent negotiating a contract 
for his — 

In the early stages of our national development, when contracts were com- 
qeeer few, the task of protecting the Government’s interest was minimized. 

he unwritten common law was perhaps sufficient to deter the average ‘‘chiseler’’ 

or, at least, procurement officers were more likely to become acquainted with the 
personal integrity and reputation of the Government contractors. As the volume 
of contracts and contractors increased, the possibility of detecting “‘chiselers’’ 
decreased, a greater number of unscrupulous agents infiltrated the ranks of the 
legitimate commission agents, and something more had to be done to alert Gov- 
ernment procurement officials, the unsuspecting businessman and the public 
against the pitfalls of the influence-peddler-relationship. 

Thus, with the advent of World War I, as our Government entered into more 
contracts than it ever had before, the “influence peddler’’ made his appearance on 
the national scene and the press made a prolonged outcry against his practices. 
The Attorney General made available to all Departments a form of covenant 
which banned payment of any form of contingent fee or commission, regardless of 
whether the services performed thereunder were legitimate or unlawful. The 
Attorney General notified the Departments that it was President Wilson’s wish 
that such a covenant be inserted in all Government contracts. (See testimony of 
Robert E. Kline, Jr., Assistant to the Under Secretary of the Navy, July 17, 1942, 
hearings before the Committee on Naval Affairs, House of Representatives, 77th 
Cong., 2d sess., pursuant to H. Res. 162, July 16, 1942, pp. 1185-1190.) 

Naturally, such an extreme measure, interfering as it did with established busi- 
ness customs, gave rise to a storm of opposition. Even the Secretary of War, 
Newton D. Baker, found it an urgent enough matter to bring it immediately to 
the attention of war-harrassed President Wilson. The President conferred with 
the Assistant Attorney General, Huston Thompson, and dispatched an answer to 
Secretary Baker on August 10, 1918, in the following terms: 

“I have your letter of yesterday about the covenant to be incorporated in all 
supply contracts for the purpose of excluding contingent fee a and any 

rs who may seek to trade upon their sup influence or hold out expecta- 
tions of preferential consideration. Huston ———- had brought the matter 
to my attention a few days ago and had presen very frankly and I dare say 
quite fully the difficulties that you apprise me of in your letter. I sugges to 
him that inasmuch as our single object was to prevent the contingent fee based 
upon no real service whatever, he reconsider the phraseology of the covenant so 
as to make it clear just what we were intending to exclude, because I not only 
with you that the ordinary trade processes to which you allude should not 
be interfered with, but I do not think there was any intention to interfere with 
them. In short, I do not think thev would be in breach of the covenant’ (hearings 
before the Committee on Naval Affairs, House of Representatives, 77th Cong., 
2d sess., pursuant to H. Res. 162, July 16, 1942, pp..1185-1190). 

The final word came from President Wilson, when he cabled from the Peace 

Conference at Paris: 
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“Answering Palmer’s message about the covenant against commissions now 
inserted in all Government contracts, I understood sometime ago that it was 
concluded that those covenants should not invalidate contracts obtained through 
bona fide commercial representatives or agencies by an established business 
process everywhere recognized.” 

It is obvious from these communications from President Wilson that the one 
intent of the covenant was “to prevent the contingent fee based upon no real 
service whatever.’”’ and not contingent fees based upon real, legitimate services 
performed. The President sedulously wished to avoid interfering with ‘‘the 
ordinary trade processes.’’ The covenants were not intended to “invalidate 
contracts obtained through bona fide commercial representatives or agencies by a 
established business process everywhere recognized.”’ 

In an excellent article entitled “‘Contingent Fees in Procurement of Government 
Contracts,”’ contained in the December 1942 issue of the George Washington Law 
Review, Attorneys John W. Townsend and Lloyd Fletcher, Jr., members of the 
Bar of the District of Columbia, discussing the testimony of Robert E. Kline before 
the House Naval Affairs Committee, which has been referred to above, furnished 
the sequel to this Wilsonian episode with appropriate comments, as follows: 

“As a result, the Department of Justice notified all departments that the 
President had authorized a modification of the covenant, so it would not— 
adopting the President’s precise words—invalidate contracts ‘obtained through bona 
fide commercial representatives or agencies by an established business process 
everywhere recognized.’ The form of covenant approved April 18, 1919, and 
carried in Government contracts for some years, contained the following proviso: 
‘Provided, however, it is understood that this covenant does not apply to the selling 
of goods through a bona fide commercial representative employed by the con- 
tractor in the regular course of his business in dealing with customers other than 
the Government and whose compensation is paid, in whole or in part, by com- 
mission on sales made, nor to the selling of goods, through established commercial 
or selling agents or agencies regularly engaged in selling such goods.’ 

“Tt will be noted that this provision recognizes two distinct classes of repre- 
sentatives: (1) A ‘bona fide commercial representative employed by the con- 
tractor in the regular course of his business in dealing with customers other than 
the Government,’ and (2) ‘established commercial or selling agents or agencies 
regularly engaged in selling such goods.’ The first category appears to relate to 
an agent employed exclusively by one principal, and the second to agents or 
agencies representing more than one principal. It will be particularly noted that 
the second category does not have the limitation provided for in the first category, 
that is, that the agent must be employed ‘in dealing with customers other than 
the Government.’ 

“Hence the 1919 covenant form must be construed as permitting a contractor 
to make sales to the Government through an established agency representing a 
number of contractors, even though that agency confines its activities to the field 
of Government contracts. The absence of the limitations ‘with customers other 
than the Government,’ used to describe the first category of recognized representa- 
tives, requires this construction. 

“The next form of covenant was that adopted February 17, 1923, in which the 
proviso read: ‘This warranty shall not apply to commissions payable by con- 
tractors upon contracts or sales secured or made through bona fide established 
commercial or selling agencies maintained by the contractor for the purpose of 
securing business with others than the United States.’ 

“Here the limitation prescribed in the 1919 proviso for the first class of agents 
is extended to all classes of representatives. Under this form the payment of a 
commission to an agency which confines its activities to Government contracts 
would violate the covenant. 

“It quickly developed that this proviso, like the clause first proposed by Attor- 
ney General Gregory in June 1918, was, as a practical matter, too narrowly limited 
to meet the actual business situation in which the executive departments found 
themselves. Again it was necessary to amend the proviso so that it would con- 
form, in a realistic way, with the ‘established business process everywhere recog- 
nized,’ referred to by President Wilson. The next step is outlined in Mr. Kline’s 
statement, where he describes a conference held between responsible officials of the 
War Department and the Department of Justice at which the situation was dis- 
cussed in detail. Col. E. 8. Walton, then chairman of the War Department 
Board of Contracts and Adjustments, was of the opinion that the last five words 
‘with others than the United States’ should be struck from the covenant as then 
approved. Colonel Walton stated that there were large numbers of important and 
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responsible concerns which maintain branch offices in Washington for the purpose 
of furnishing supplies to the Government and that i was very desirable fromm the 
standpoint of the Government that these offices be maintained. After this 
conference immediate steps were taken to revise article 11 and put it into the form 
it has since retained. 

“Thus it was that the War Department came to sponsor the amendment to 
strike out the limitation which would exclude from the class of recognized agencies 
those confining their activities exclusively to Government contracts. The form 
of covenant so adopted has been continued in use until this day. For many years 
it appears to have proved itself a workable contract provision, enabling the United 
States to accomplish the policy of excluding ‘no-service’ agencies described in 
President Wilson’s letter of August 10, 1918. 

“In summary, it would seem that the element of contingency of the agent’s 
fee upon the results obtained is not the fundamental evil to be corrected, since 
it does not of itself bring about undesirable results.”” (The George Washington 
Law Review, December 1942, pp. 53-56.) 

Article 11, referred to above, was the covenant against contingent fees contained 
in the standard form of United States Government contracts in use in most 
Government agencies, between 1927 and December 27, 1941. It read as follows: 

“Article 11. Covenant against contingent fees. The contractor warrants that 
he has not employed any person to solicit or secure this contract upon any agree- 
ment for a commission, percentage, brokerage, or contingent fee. Breach of this 
warranty shall give the Government the right to annul the contract, or, in its 
discretion, to deduct from the contract price or consideration the amount of such 
commission, percentage, brokerage, or contingent fees. This warranty shall not 
apply to commissions payable by contractors upon contracts or sales secured or 
made through bona fide established commercial or selling agencies maintained 
by the contractor for the purpose of securing business.”’ 

On December 27, 1941, President Roosevelt issued Executive Order No. 9001, 
which he based on the First War Powers Act (act of December 18, 1941, ch. 
593, 55 Stat. 838), and upon his powers as President of the United States and as 
Commander in Chief. (6 F. R. 6787, as amended by Executive Order No. 
9296, January 30, 1943, 8 F. R. 1429, effective as of December 27, 1941.) This 
order allowed the War Department and the Navy Department and the United 
States Maritime Commission to enter into contracts and into amendments or 
modifications of contracts heretofore made without regard to other provisions of 
law except those specified in this Executive order. itle II, 5, provided: 

“Every contract entered into pursuant to this order shall contain a warranty 
by the contractor in substantially the following terms: * * *” 

Then followed verbstim the language of article 11 quoted above, the “‘covenant 
against contingent fees.”’ 

An interesting and pertinent corollary is the fact that Attorney General Thomas 
M. Gregory, at the beginning of our participation in World War I, failed to con- 
vince President Wilson and his administration that a stringent covenant against 
contingent fees should be adopted in Government contracts to the extent of 
prohibiting the payment of any contingent fee or commission, whether the 
services to be performed were legitimate or unlawful. On July 20, 1942, 7 
months after Pearl Harbor, the House of Representatives of the United States 
nassed IT. R. 7304, Seventy-seventh Congress, second session, which would have 

anned absolutely any payment of contingent fees or commissions “for services 
rendered in connection with negotiations for or the procurement of, or the fur- 
nishing of information concerning, any naval contract or proposed Government 
contract.’’ This legislation was not adopted by the Senate. There can be no 
more convincing argument that it never was the intent of the ‘‘covenant against 
contingent fees’’ to prohibit contingent fees or commissions, as such, in the 
procurement or negotiation of Government contracts. Under the circumstances, 
it can hardly be asserted that it is the public policy of the United States at present 
to regard as void and unenforceable an agreement to pay a contingent fee or 
commission for legitimate services to be performed in procuring or negotiating 
Government contracts. In fact, it is the pubiic policy of the United States to 
regard as enforceable agreemerits for ‘commissions pavable by contractors upon 
contracts or sales secured or made ihrough bone. fide establis:ed commercial or 
selling agencies maintained by the contractor for the purpose of securing business.” 

In fact, the Supreme Court of the United States, as far back as 1880, in the 
case of Oscanyan v. Arms Company (103 U. 8. 261, 276, 26 L. ed. 539), pointed 
out the complete legitimacy of contingent fees and commissions, provided that 
unlawful and devious means are not to be resorted to by the agent. The Supreme 
Court stated: 
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“And here it may be observed, in answer to some authorities cited, that the 
percentage allowed by established custom of commission merchants and brokers, 
though dependent upon sales made, is not regarded as contingent compensation 
in the obnoxious sense of that term, which has been so often the subject of ani- 
madversion by this court. as suggesting the use of sinister or corrupt means 
for accomplishing a desired end. They are the rates established by merchants 
for legitimate services in the regular course of business. But where, instead of 
placing before the officers of the Government the information which should prop- 
erly guide their judgments, personal influence is the means used to secure the 
sales, and is allowed to prevail, the public good is lost sight of, unnecessary 
expenditures are incurred, and, generally, defective supplies are obtained, pro- 
ducing inefficiency in the public service.” 


“ce 


PRESENT STATUTORY AUTHORITY FOR ‘‘COVENANTS AGAINST CONTINGENT FEES” 


* 

The act of July 26, 1947, chapter 343, title ITT, 305, 61 Statutes at Large 508, 
5 United States Code 1711 eontains saving provisions some of which had the 
effect of keeping in force, among other laws and regulations, authority for requir- 
ing covenants against contingent fees, despite the transfer of authority through 
the setting up of the Department of Defense, the delegation of duties by the 
Secretary of Defense, ete. This act also saved rights and causes of action that 
had previously accrued under action taken by former officials, or otherwise 
designated officials, under the law, Executive orders and regulations pertaining 
to covenants against contingent fees. 

The act of February 19, 1948, chapter 65, §4, 62 Statutes at Large 23: ‘‘The 
Armed Services Procurement Act of 1947,” 41 United States Code 151 (a), per- 
taining to the purchases and contracts for supplies and services, applies to all 
armed services. It provides that ‘‘the provisions of this chapter (ch. 3.—Pro- 
curement of Supplies and Services by Armed Services) shall be applicable to all 
purchases and contracts for supplies or services made by the Department of the 
Army, the Department of the Navy, the Department of the Air Force, the United 
States Coast Guard, and the National Advisory Committee for Aeronautics 
(each being hereafter called the agency) for the use of any such agency or other- 
wise, and to be paid for from appropriated funds.” 

Another section of the statute (41 U. S. C. 15 Types of contracts—(a) Discre- 
tion of agency head; warranty clause) provides: 

“Except as provided in subsection (b) of this section (pertaining to cost-plus- 
a-fixed-fee contract), contracts negotiated pursuant to section 151 (c) of this title 
(containing advertising requirements and exception of certain purchases and con- 
tracts from requirements) may be of any type which in the opinion of the agency 
head will promote the best interests of the Government. Every contract nego- 
tiated pursuant to section 151 (c) of this title shall contain a suitable warranty, 
as determined by the agency head, by the contractor that no person or selling 
agency has been employed or retained to solicit or secure such contract upon an 
agreement or understanding for a commission, percentage, brokerage or contingent 
fee, excepting bona fide employees or bona fide established commercial or selling 
agencies maintained by the contractor for the purpose of securing business, for 
the breach or violation of which warranty the Government shall have the right to 
annul such contract without liability or in its discretion to deduct from the 
contract price or consideration the full amount of such commission, percentage, 
brokerage, or contingent fee.”’ 

Furthermore, section 11 (d) of the act of February 19, 1948 provided: 

“All other laws and parts of laws to the extent that they are inconsistent with 
this act (this chapter) are hereby repealed.” 

It should be noticed that the Congress was considering an act which pertained 
to the Department of the Army, the Department of the Navy, the Department 
of the Air Force, the United States Coast Guard, and the National Advisory 
Committee for Aeronautics. The Congress made the “warranty against con- 
tingent fees” applicable only to “‘negotiated”’ contracts in this act. However, 
it did thereby sanction the exaction of such warranties at least for negotiated 
contracts entered into by the named Government agencies. It is interesting to 
note that it adopted in all substantial respects the form of warranty provided for 
in Executive Order 9001, issued by President Roosevelt on December 27, 1941, 
and based upon the First War Powers Act (act of December 18, 1941, ch. 593, 
55 Statutes at Large 838). 

The Congress did not prohibit the Government agencies from making use of 
the warranty in any or all other contracts, as these agencies might choose to do 
if they found that the inclusion of such a warranty might promote the best 
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interests of the Government, but the Congress did make certain that negotiated 
contracts by the named agencies would contain such a warranty. 

In the “Federal Property and Administrative Services Act of 1949”, the act 
of June 30, 1949, chapter 288, 82, 63 Statutes at Large 378, 41 United States 
Code 201, the Congress made the following declaration of policy: 

“Tt is the intent of the Congress in enacting this legislation to provide for the 
Government an economical and efficient system for (a) the procurement and 
supply of personal property and nonpersonal services, including related functions 
such as contracting, inspection, * * * specifications, * * * establish- 
ment of forms and procedures; and (d) records management.” 

Another provision of the act (41 United States Code 254 (a)) contains the 
identical language with reference to a warranty against contingent fees as is set 
out in the act of July 26, 1947, 41 United States Code 153, quoted above. 

The Federal Property and Administrative Services Act of 1949 created the 
General Services Administration. * By including this provision for a warranty 
against contingent fees in this act, Congress made the inclusion of the warranty 
mandatory in all negotiated contracts coming within the purview of the General 
Services Administration or of the agencies or officials to whom GSA delegates its 
authority or functions in accordance with the act. 

Again, Congress did not prohibit GSA from including the provision in other 
contracts, under GSA’s normal function of devising forms of contracts of any type 
which in the opinion of the Agency will promote the best interests of the Govern- 
ment. In fact, under the declaration of policy of the Congress quoted above (41 
U. 8. C. 201) it would be the duty of GSA to include such warranties if doing so 
tended “to provide for the Government an economical and efficient system for 
the procurement and supply of personal property and nonpersonal services, in- 
cluding related functions such as contracting, inspection, * * * specifica- 
tions, * * * establishment of forms and procedures * * *,.” 

Finally, by Public Law 921, Eighty-first Congress, chapter 1230, second session, 
approved January 12, 1951, Congress amended and extended title II of the First 

ar Powers Act, 1941, thus incidentally giving the President the power to pre- 
scribe a warranty against contingent fees, as did President Roosevelt under the 
same authority through Executive Order 9001 discussed above. 

Under Public Law 921, Eighty-first Congress, President Truman has likewise 
issued Executive orders. The first Executive order was No. 10210, issued Febru- 
ary 2, 1951, authorizing the Department of Defense and the Department of Com- 
merce to make use of the powers of the First War Powers Act as amended and 
there have also been regulations thereunder. Paragraph 10 of the regulations 
requires a warranty against contingent fees, similar to that contained in the 
statutes quoted above, under the authority of the First War Powers Act as 
amended. There have been Executive orders issued to GSA and other agencies 
which refer back to Executive Order 10,210. For instance, Executive Order 10227, 
dated March 24, 1951, is directed to General Services Administration. 


FEDERAL COURTS’ INTERPRETATION OF THE COVENANT AGAINST CONTINGENT FEES 


The most confusing term used in the covenant against contingent fees is the 
word “maintained”. The covenant states: ‘“This warranty shall not apply to 
commissions payable by contractors upon contracts or sales secured or made 
through bona fide established commercial or selling agencies, maintained by the 
contractor for the purpose of securing business’. 

According to Websters New International Dictionary, maintain comes from 
the Middle English “‘maintenen” or “‘mainteinen”’; from the French “maintenir’’, 
properly, to hold by the hand, from the French “‘main’’, hand, (from the Latin 
‘manus’’) and the French “tenir’’, to hold (from the Latin tenere). 

Among possible pertinent senses, this Webster gives the following: 

“2. To hold or keep in a particular state or condition, especially in a state of 
efficiency or validity; to support, sustain, or uphold; to keep up; not to suffer to 
fail or decline; as to maintain a certain degree of heat in the furnace; to maintain 
a fence or a railroad; to maintain a legal action. 

“3. To continue or persevere in or with; to carry on; as to maintain a corre- 
spondence. 

“4. To preserve or continue in (a mental attitude or type of conduct); as tc 
maintain integrity or reserve. 

“5. To bear the expense of; to keep up; to support; to supply with what is 


needed. 
“7. To keep possession of; to hold and to defend; not to surrender or relinquish.” 
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It can be understood readily that confusion was bound to follow from the use 
of such a broad and comprehensive term. It would seem that no court would 
conclude that the provision is plain and unambiguous upon its face. This isa 
case made to order for a resort to extrinsic aids. However, hearings and commit- 
tee reports do not throw light upon the meaning of ‘“‘maintain’’, as theexisting 
statutes copied this provision from a standard contract form of questionable origin 
in use in 1926. Like Topsy, the word just “‘growed’’. 

In spite of that fact, a few enlightening decisions have been rendered on the 
meaning of the covenant against contingent fees as presently worded. 

In 1946, in the case of Reynolds v. Goodwin-Hill Corporation (154 F. 2d 553), 
the Second Circuit Court of Appeals passed upon the relationship of the plaintiff 
as the defendant’s sales director. The company agreed to pay him 5 percent of 
all contracts which he might procure from any source. He negotiated a contract 
to manufacture anchors for the Army Engineering Corps. The company refused 
to pay him his commission on this contract, so the plaintiff brought suit. The 
district court and the Second Circuit Court decided in favor of the plaintiff sales 
director. The circuit court stated: 

“The purpose of the section is reasonably plain: the payment of the contingent 
fees was permitted when made to an agent employed generally to drum up business 
for the contractor, presumably because it was thought wise to allow contractors 
to do business in their accustomed way, in spite of the possibility that the induce- 
ment of a commission might on occasion result in abuses.”’ 

That case involved the relationship of a permanent employee, so no difficult 
problem was presented. The court did engage in a bit of dictum when it went 
beyond the facts involved in the case to state: 

“But it was also thought that to employ persons to procure specific contracts 
upon a contingent fee was likely to result in selecting those who had, or were 
supposed to have, some especial access to officials; and that this could not be 
tolerated.” 

The Second Circuit Court soon found an opportunity to apply its dictum to a 
case in point. In the case of Bradley v. American Radiator and Standard Sanitary 
Corporation (159 F. 2d 37), the plaintiff was engaged in the business of acting as 
a manufacturer’s representative for the sale of metal castings. At the request of 
the Chemical Warfare Department, in 1942, he sought to locate manufacturers 
to produce cast-iron noses. The defendant hired plaintiff to render such services 
as were necessary to enable defendant to bid on the manufacture of the noses. 
Plaintiff was to receive one-fourth of 1 percent of the contract price for each nose 
which the defendant would produce. Full disclosure of this agreement was made 
to the Government. Plaintiff was successful in obtaining for defendant orders 
to manufacture 17 million cast-iron noses. He was forced to sue for the com- 
missions. The district court held the agreement illegal. Plaintiff appealed to 
the Second Circuit Court. The covenant against contingent fees was the one 
contained in President Roosevelt’s Executive order based upon the First War 
Powers Act. 

The circuit court followed the rule intimated in its dictum in the Reynolds case. 
It drew a distinction between an agent employed generally to drum up business 
and an agent employed to secure a specific contract or contracts. The court 
stated: 

“The exception creates a privileged class who may receive contingent fees for 
securing Government contracts, while others may not. Not only should grants 
of special privileges be jealously restricted, but such a restriction is also in the 
interest of maintaining the integrity of governmental contracting procedure. 
Moreover, the use of the words ‘maintained by the contractor’ suggests an in- 
tention to restrict the exception to continuing relationships between the contractor 
and his agent. The contract alleged in the complaint violates the public policy 
declared in the Executive order.” 

Therefore, whilst the Second Circuit Court approves an agreement for contin- 
gent fees for a regular employee who drums up all kinds of business, governmental 
or nongovernmental, for his employer, it will not honor an agreement to pay a 
commission or contingent fee to an agent who is retained to obtain a specific or 
particular contractor contracts from the Government. 

In 1949, the Fifth Circuit Court of Appeals had occasion to interpret this cove- 
nant. In United States v. Paddock (179 F. 2d 394), the agency involved, Produc- 
tion Engineering Co., Inc., was organized in 1939 for the purpose of procur- 
ing Government contracts and began operations the following year. Globe Air- 
craft Corp., its principal, paid a large sum of money to the agency as com- 
missions for the procurement of Government contracts during World War II. 
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The aircraft company became bankrupt and the Government filed a claim against 
the trustee of the estate in bankruptcy. 

The agency had a separate office and paid all its own expenses. Globe Aircraft 
simply paid it a commission for the procurement of Government contracts. 

The court ruled that “maintain” in the covenant meant to keep in a particular 
state or condition; to sustain; to keep possession of; to hold and defend: not to sur- 
render or relinquish; to bear the expense of; to support; to keep up; to supply 
what is needed. 

The court coneluded: 

“Consequently, a procurement agency, employed merely on contingent fees to 
secure war contracts, did not meet the test prescribed by the exceptive clause in 
what was known in Army circles as the standard warranty against contingent 
fees.’ 

The court stressed the fact that “no substantial amount of the sums paid (to the 
agency) by the Globe Aircraft Corporation was for services other than that of pro- 
curing contracts with the Government on contingent fees. Consequently, it was 
not a bona fide selling agency maintained by the contractor for the purpose of secur- 
ing business.” 

In denying a petition for rehearing in this case (180 F. 2d 121), the same court 
further observed: 
® “The purpose of this exception, as indicated by the use of the word ‘main- 
tained,’ was to allow contractors to continue the existence of something already 
in use, not to introduce a special method of securing government contracts. The 
idea ordinarily conveyed by the phrase ‘maintain’ is not to provide or construct 
something new, but to preserve free from change a method of doing business to 
which the party has been accustomed.” 

In October 1950 the Supreme Court of the United States, refused to review this 
case. However, that does not constitute an adjudication upon the merits nor an 
approval of the principles enunciated by the lower courts. The action of the 
Court may simply mean that the public interest does not require or justify a 
thorough review by a time-pressed Supreme Court at this time of the questions 
involved in the case. 

Again in 1949, a Federal district court in Illinois interpreted the covenant 
against contingent fees (Beach v. Illinois Manufacturing Company, 92 F. Supp 
564). The plaintiff was an experienced manufacturers’ representative engaged 
in the sale of wood and lumber products. The defendant’s business was that of 
manufacturing wood and timber products and the lumber business, generally. 
Plaintiff sought and obtained a contract to become defendant’s sales agent on 
a 5 percent-commission basis in connection with Government contracts for manu- 
factured wood products. Plaintiff questioned Government officials to determine 
what contracts for such products were available and called some of the contracts 
to the attention of defendant. Plaintiff lent his assistance to defendant in sub- 
mitting bids and several awards followed. Government officials involved in the 
contract were fully aware of the relationship between plaintiff and defendant. 
At the termination of hostilities in World War II, the Government called off its 
existing contracts with defendant and proceeded to negotiate the settlement 
terms. Defendant, at the plaintiff’s request, sought to convince the Government 
that allowance should be made in the settlement terms for payment of the agreed 
commission for services performed by plaintiff. Government contract authorities 
refused to include such an item upon the ground that the arrangement between 

laintiff and defendant was in violation of the covenant against contingent fees. 
*laintiff sued defendant for his unpaid commissions. 

The district court properly held that plaintiff was a bona fide selling agent of the 
defendant. The court pointed out that plaintiff was an established manufac- 
turer’s agent engaged in representing more than one contractor in dealing with a 
number of other parties. 

Later the defendant brought the Paddock case to the attention of the district 
court. In a supplemental opinion, the court distinguished the two cases on the 
ground that the agent in the Paddock case was at first set up to procure Govern- 
ment contracts and that no substantial amount of the consideration paid to that 
agent was for services other than simply procuring such contracts on a contingent 
fee. The court emphasized that, by comparison in the case before it, plaintiff was 
a bona fide established selling agent whose employment was to include the prep- 
aration and submission of bids in proper form and the securing of materials and 
priorities required in the performance of the contracts. The court did make this 
— pronouncement upon the interpretation of the covenant against contingent 
ees: 
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“To hold that all expenses and the sole support of the procuring party must come 
from the contractor is in effect, to hold that only the contractor itself, acting 
through its employees or departments, is within the exception. * * * This 
would render meaningless the phrase ‘bona fide established commercial or selling 
agencies’.”’ 

Now what are the rules already developed through these sparse court decisions? 

1. In the Reynolds case, the court ruled that a permanent employee or agent 
could be paid on a contingent fee or commission basis to drum up business gen- 
erally for his employer or principal, even though some of the business included 
Government contracts. 

2. By dictum in the Reynolds case and in a case in point in the Bradley case, 
the court ruled that to hire an agent on a contingent fee or commission basis to 
procure a specific Government contract or specific Government contracts was not 
within the exception for contingent fees contained in the covenant against con- 
tingent fees. In other words, such an agent is not a ‘“‘bona fide established com- 
mercial or selling agency, maintained by the contractor for the purpose of securing 
business.”’ 

3. In the Bradley case, the court further opined that it was the intent of Presi- 
dent Roosevelt’s Executive Order 9001 to restrict the exception in the covenant 
against contingent fees to continuing relationships between the contractor and his 
agent. Of course, the wording of the present covenant against contingent fees 
is the same now as it was then. 

4. In the Paddock case and the rehearing thereon, the court pointed out that it 
would not regard ‘‘as a bona fide established commercial or selling agency, main- 
tained by the contractor for the purpose of securing business,’”’ a procurement 
agency recently set up for the specific purpose of procuring Government contracts, 
employed merely on contingent fees to secure war contracts, there being no 
evidence that any substantial amount of the sums paid to the agency was for any 
other service than simply procuring such contracts. The court definitely frowned 
upon the mushroom growth of agencies specializing in the procurement of war 
contracts. 

5. In the Beach case, the court regarded as clearly within the exception of the 
covenant against contingent fees, and therefore permissible, the relationship of an 
established manufacturer’s agent engaged in representing more than one con- 
tractor in dealing with a number of parties other than the Government, and whose 
work did not consist simply in procuring contracts, but also in the valuable 
additional services of the preparation and submission of bids in proper form, the 
securing of materials and priorities required in the performance of the contracts. 

Before commenting upon the logic of these decisions, let us consider the adminis- 
trative interpretation of the covenant against contingent fees. 


ADMINISTRATIVE INTERPRETATION OF THE COVENANT AGAINST CONTINGENT FEES 
AND ACTION TAKEN BY GENERAL SERVICES ADMINISTRATION TO INCLUDE THE 
COVENANT IN MOST GOVERNMENT CONTRACTS 


As has been mentioned previously, the Federal Property and Administrative 
Services Act of 1949 (Act of June 30, 1949, title 41 of the United States Code) 
created the General Services Administration. Under this act, GSA is responsible 
for procurement policy. Because GSA represents a fixed and steady market for 
materials, supplies, and equipment, these problems, including the interpretation 
and supervision of the covenant against contingent fees, are in its province. 
Therefore it is important to study GSA’s interpretation of the covenant against 
contingent fees, as it is quite unlikely that a particular agreement between an 
agent and his principal concerning the procurement of Government contracts 
will ever reach the courts if GSA does not question its legitimacy. 

Jess Larson, the Administrator of GSA and an able lawyer who is well versed 
in the historical background of the covenant against contingent fees, draws a 
sharp distinction between the “legitimate manufacturer’s representative or 
vendor’s agent’ and the popularly called ‘‘5-percenter,’’ who deals in peddling 
alleged influence. 

In a hearing held before the Investigating Subcommittee of the Committee on 
Expenditures in the Executive Departments on “Influence in Government Pro- 
curement,”’ on March 14, 1951, Mr. Larson testified as follows: 

“T think it appropriate that we discuss first the problem of the legitimate manu- 
facturer’s representative or vendor’s agent. I feel that there has been an erroneous 
impression created in the public mind involving any individual who acts as a 
middleman between the producer and the Government buying agency. A number 
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of cases have been brought to my personal attention where misunderstandings have 
resulted from such erroneous impressions. 

“In my testimony before this committee on September 1, 1949, I stated ‘* * * 
By far the great majority of the people engaged in this | pt oe (manufacturer’s 
representatives) are honest, legitimate, working and enterprising individuals 
who perform an honest service for their clients and who, in my opinion, more 
often than not perform a helpful service to the Government. * * * Let us not, 
in the heat of condemning the unscrupulous operator, overlook the manner in 
which business is necessarily carried on and the valuable service that is sometimes 

rformed by the various links in business transactions. 

“The shift from a peacetime economy toward mobilization more than ever re- 
emphasizes the importance of these words. Many small-business men have found 
themselves handicapped in obtaining Government contracts because of their fear 
of being publicly condemned if they engage the services of a legitimate representa- 
tive to bring their product to the attention of prone Government officials.” 

Senator Clyde R. Hoey, the chairman of this Investigations Subcommittee, 
pointed out in the same hearings that the subcommittee made the same dis- 
tinction. Senator Hoey stated: 

““The subcommittee has always maintained that the influence peddler must be 
kept out of the field of Government procurement, and I wish to point out that it 
should not be ney for any businessman to hire a five-percenter in order to get 
business. However, the subeommittee does not desire to convey the impression 
that we are opposed to the legitimate activities of lawyers, bona fide commission 
agents or other part-time representatives. We realize that many firms often find it 
helpful to use bona fide commission agents or other time representatives for 
the purpose of negotiating Government business. This is particularly true in the 
case of small-business firms which are far removed from the center of procurement 
activities and cannot afford full-time employees to handle their negotiations on 
Government contracts. However, I wish to point out that if businessmen do use 
bona fide part-time representatives, they should make proper and full disclosures 
to the procurement agencies concerning the employment of these agents in accord- 
ance with contract requirements.” 

Administrator Larson, in the same hearings, interpreted the covenant against 
contingent fees as follows: 

“Tt is entirely legitimate to pay commissions on Government contracts or to 
employ representatives on a part-time basis, provided the operation is conducted 
within rules which have been clearly laid down. On pages 2, 3, 4, and 5 of this 
committee’s report, published January 18, 1950, concerning the 5-percenter in- 
vestigation, detailed examples of the difference between proper and improper 
representatives of business are set forth. I have reread these pages care- 
fully and I could not improve upon them. I hope to republish them verbatim in 
the next edition of our popular pamphlet, a copy of which I hold in my hand, 
entitled ‘Basic Facts About Selling to the Government.’ 

“It is the ‘influence peddler’ about whom you and I are greatly concerned; a 
man who implies that not only does he know the rules but that he knows how 
they can be successfully, and profitably broken. He is the man who trades 
falsely or otherwise, upon the information that he has friends in high places— 
friends who can be corrupted to the point of an actual violation of the law, or 
who are willing to ‘bend’ the law to the point where illegality may be in doubt, 
but where immorality is a fact.’’ 

The rules which Administrator Larson said had been “clearly laid down,’’ the 
detailed examples of the difference between proper and improper representatives 
of business which Mr. Larson declared he could not improve upon, are as follows: 


DIFFERENCE BETWEEN PROPER AND IMPROPER REPRESENTATIVES OF 
BUSINESS 


“At the outset it is important to emphasize the difference between the legiti- 
mate representatives of business and those who conduct themselves in such a 
way as to make their representation wrongful and improper. The subcommit- 
tee has from the first been aware of this important difference and has constantly 
stressed that it was the latter group with which it was concerned. As in any 
other field it is not always easy to distinguish between the genuine and the 
spurious. In the legal field there are honorable lawyers and there are shysters. 
In medicine there are reputable doctors and quacks. And it is equally true in 
business that there are high-class men conscientiously representing their clients 
before Government agencies and there are others who are connivers and frauds. 
It has been, and will continue to be, the aim of the subcommittee to expose this 
latter group and to drive them out of business. 
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“As a preliminary step in this direction, however, a clear line of demarcation 
must be drawn between the two. It should be borne in mind that even when the 
distinction becomes clear it is not always easy to prove in which category a per- 
son falls. Furthermore, in some cases a person will engage in some proper 
activities and in some which are improper so that his activities cannot be labeled 
as wholly good or wholly bad. However, a useful purpose will be served if the 
distinction between proper and improper representation is made and clarified as 
much as possible. 

PROPER REPRESENTATION OF BUSINESS 


“Those seeking to transact business with the Government must acquaint 
themselves with the methods and procedures of the various Government agencies, 
and must work out the technical details which vary in different cases. This is 
particularly true in certain technical and specialized fields of Government pro- 
curement. Thousands of firms, large and small, are engaged in the business of 
selling to the Government or are seeking such business. While the subcommittee 
condemns the employment of persons who seek to obtain business by influence of 
other improper methods, it recognizes the need in certain cases for the employ- 
ment of accredited sales representativés or manufacturers agents who properly 
represent their clients in the field of Government procurement. 

‘‘Whether a relationship between the company and its representatives is a bona 
fide one or not, in the final analysis, can be determined only by knowing whether 
it was so conceived in the minds of the parties involved. However, there are 
certain tests which indicate what the relationship is. For example: (a) Usually 
when a businessman selects a bona fide representative he selects someone who 
knows something about the business. If the parties intend legitimate repre- 
sentation, the representative normally will have some familiarity with the prob- 
lems with which he will deal. If the representative has no familiarity with 
the problem involved and no qualifications to deal with it, his employment is 
questionable. It is fairly obvious, for example, that when the officials of a 
molasses company hire John Maragon to represent it before the Agriculture 
Department that they were interested not in selecting a person to fully present 
their case on the merits, but were interested in fixing the case by bringing certain 
favorable pressures to bear on the officials who were to decide the case. (b) 
Generally, a bona fide relationship between a business and its representative will 
have some continuity. In the nature of things a legitimate representative of 
business will normally represent the same clients over a period of time. This is 
true, because, as he gains familiarity with the business, the representative usually 
becomes more proficient and of greater value to the company involved. Conse- 
quently the representative who suddenly appears from a hotel lobby or emerges 
from a cocktail lounge in answer to the businessman’s prayer, and then with 
equal alacrity disappears with his cash payment in hand when the deal is com- 
pleted, should be eyed with some considerable suspicion. (c) The fee which a 
bona fide representative of a business receives will be commensurate with the 
services performed. This is true for a perfectly obvious economic reason. Busi- 
ness seeks profit, and a businessman normally will not pay a man more than he is 
worth. Put it another way, he will not pay more than it would cost him to get 
equivalent services from someone else. Of course, this test will be subject to some 
variation, for the human element in matters of this kind excludes preciseness, 
However, if a fee to a business representative is wholly out of line with the work 
involved and with what it would cost to hire others equally competent, then in all 
probability the difference can be explained as payment not for handling the case 
on its merits but for certain conniving that the representative has alleged he will 
perform. To illustrate the point, in several cases the subcommittee found that 
businessmen had agreed to pay a representative 5 percent or more of any me 
awarded after competitive bidding. Obviously, such a fee could only be agree 
upon because the representative had convinced the businessman he had some 
guileful way to fix the award. In the cases referred to the actual work of preparing 
the bids and the other technical details was to be done by someone other than 
the representative who was to get the 5 percent. Certainly an agreement to pay 
such an exorbitant fee per se indicates that the parties involved understood and 
intended that the representation was for improper purposes. 


IMPROPER REPRESENTATION OF BUSINESS 


“In the widespread operation of our present Federal Government there are 
bound to be unscrupulous individuals who will commit illegal acts to obtain 
Government business. The exercise of constant vigilance will uncover these cases 
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involving clear-cut violations of the criminal laws, and such matters can be 
handled by our Federal investigative agencies and the courts. However, the more 
subtle and far more widespread activities of the influence peddler who carefully 
avoids acts for which he may be criminally prosecuted create a more serious 
problem because they are more difficult to detect and because there is apt to be 
a public lethargy about their activities. 

“The popular term in current use to describe such persons is ‘5-percenter.’ At 
its inception this term was used to refer to persons who were employed on a 
contingent basis and received a fee amounting to 5 percent or more of any con- 
tract they succeeded in obtaining. However, the term has now come to be used 
in a more general sense to describe persons who represent they can affect decisions 
of the Government through connections or by improper influence. Some of 
these persons, as the hearings proved, are complete fakers and engage in outright 
criminal acts. However, most of them attempt to operate in that twilight zone 
where they can conduct shady practices and still avoid stepping over into the 
field of criminal activity. 

“The clients of the 5-percenter are individuals or firms who are either seeking 
Government business or have some specific problem with the Government. It 
is the aim of the 5-percenter to convince his client that because of his special 
influence he can accomplish his client’s objective. This influence is usually 
based upon the 5-percenter’s alleged personal friendship with Government officials 
or upon political ties with those who might be able to exert influence in forming or 
guiding governmental policies. He stresses his friendship and influence with 
Government officials and seeks to impress his client with his facility to fix by 
arranging business conferences, by entertaining his client and Government officials 
at luncheons, cocktail parties, or other social functions. The 5-percenter lets 
it be known to his client that he can obtain favored treatment by avoiding the 
working level and presenting his case directly to the top officials. He will usually 
indicate directly or by innuendo that he can improperly influence the decisions of 
these officials, or in some other way he convinces his client that he can obtain 
special treatment for him. 

“Although there are many refinements, the method of operation of the 
5-percenter usually follows the same general pattern. 

““(1) The 5-percenter emphasizes whom he knows and attempts to create the 
impression that to be successful in dealing with the Government you must know 
the right people. He uses many props to further this end. Very often he surrounds 
himself with autographed pictures of prominent officials to create the illusion that 
he has ‘easy communion’ with those who make the decision. Very likely he will 
have a few letters extolling his capabilities impressively signed, appropriately 
framed and carefully spaced on the wall with the pictures. With the proper 
amount of casualness he will indicate that he has a very friendly, personal relation- 
ship with those officials who will make the decision in the particular matter with 
which the client is concerned. Using intimate nicknames or describing personal 
peccadillos of the official which only a close friend could know, he tries to gain 
the confidence of the businessman. 

(2) Generally the 5-percenter will discuss in some detail how he succeeded 
in other cases in defeating his client’s competitors by knowing just where to exert 
the proper pressure. The purpose of this approach is to destroy any possible linger- 
ing belief on the part of the businessman that cases are decided on merit. Very 
often at the end of a dissertation on the value of adroitness in applying pressure 
the 5-percenter, with a certain amusement, will refer to some person still naive 
enough to believe that decisions are ever honestly made by Government officials. 

““(3) Usually he will apply the social technique to the problem to impress the 
client. This device is to arrange to discuss the problem at lunch, at cocktails, 
at dinner, or at some other social affair arranged for that _—— The 5-per- 
center prefers any place other than in the official’s office. This is because if the 
matter is discussed in the regular course of business, the client will be unimpressed 
for he will realize that he could have arranged such a conference himself. Then 
too, the fact is that the 5-percenter looks rather pathetic if he discusses the case 
in a straightforward manner on the merits. His existence depends on obliqueness. 

“(4) In most cases the influence peddler will charge an exorbitant fee. His 
usual method is to charge a monthly retainer plus a contingent fee. The retainer 
insures the 5-percenter of an adequate financial return regardless of the outcome 
of the case. The contingent fee impresses the client with the possibilities of success 
because it is felt that if the 5-percenter did not expect to succeed he would not 
agree to such an arrangement and secondly it permits him to charge a much 
greater amount than he could expect to receive otherwise. Actually most of the 
contracts which are awarded are routine and would have been awarded to the 
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businessman in the normal course of events. The contingent fee is a convenient 
device for the 5-percenter because it seems like such a clear manifestation ofgood 
faith and still it permits him to charge an excessive amount for his services.” 

(S. Rept. No. 1232, 8ist Cong., 2d sess., The 5-Percenter Investigation—Interim 
Report submitted to the Committee on Expenditures in the Executive Depart- 
ments by its Subcommittee on Investigations pursuant to 8. Res. 52 (8lst Cong.) 
January 18 (legislative day, January 4), 1950, ps. 2, 3, 4, 5.) 

In discussing a representation and agreement which GSA requires executive 
agencies to exact from prospective contractors, Mr. Larson further interpreted 
the covenant against contingent fees. The representation and agreement pertains 
to an inquiry whether the contractor has employed or retained any company or 
person (other than a full-time employee) to solicit or secure the contract. 

In commenting upon this inquiry, Mr. Larson stated in the same hearings: 

“The purpose of this request is obvious. It is not the purpose to place a stigma 
or infer something unusual if the agent is not a full-time employee. Adminis- 
tratively, it would require a vast organization, if on every one of the approxi- 
mately 700,000 contracts which the Government is currently entering into yearly, 
we required this information of all employees.” 

Mr. Larson further observed that they would spot-check the regular employees. 

Further on in the hearings, Administrator Larson explained the scope of the 
GSA questionnaire as follows: 

“In regards to this covenant against contingent fees, and the language con- 
tained here, certain people have concluded that if they are retained on a yearly 
basis, let us say, they become within the province of a full-time employee and 
therefore are not required to disclose this information. This is erroneous. I 
would like to emphasize that point for the purpose of informing the public that 
regardless of the relationship whether it be a lawyer-client relationship or agency 
relationship or what it might be, if the agent or representative or the attorney, 
legally or in fact, employed to get business from the Federal Government is on a 
retainer basis, then we want to know about it. 

‘“* * * A full-time employee is interpreted, as far as we are concerned, in 
the narrow sense, just exactly what it means, a full-time employee who devotes 
his full time to the company that he is an official of or with which he is employed, 
and to no other company.” 

Mr. Larson further observed: 

“‘Where a business firm retains a firm of lawyers as regular counsel, and these 
attorneys possibly participate in the securing of contracts with the Government, 
if that contract provides, in addition to legal services, the getting of business, 
then we want to know about it.” 

When asked whether attorneys may participate in this transaction of securing 
business from the Government, and if it is perfecily legitimate, Mr. Larson replied: 

“It is not frowned upon at all; and if the information is disclosed that that is 
the relationship, we have no further interest in interfering with that.” 

The main difficulty in the past was that most executive agencies acted inde- 
pendently on the matter of covenants against contingent fees. Some agencies 
included the covenant in certain contracts; others did not. Now, with responsi- 
bility for procurement policies lodged in one central agency, in GSA, the require- 
ment is made uniform and the matter of interpretation may be facilitated. Ad- 
ministrator Larson, in the hearings referred to, held by the investigation com- 
mittee on March 14, 1951, referred to one of the consequences of the former 
haphazard approach to the problem, when he stated: 

““My investigations have convinced me that many Government contracting 
officers have not made the effort to properly inform themselves, and in turn, 
cannot advise small-business men attempting to deal with them as to the policy- 
of the Federal Government regarding these legitimate agents.”’ 

GSA is now working on a code of uniform standards of conduct for Government 
officials that should go far to enlighten Government contracting officers upon the 
policy of the Government in this respect. 

Most of the standard contract forms for the Government, such as advertised 
contracts, do contain today covenants against contingent fees, and GSA includes 
this covenant in contracts for supplies, construction and for the sale of real and 
personal property. In fact, GSA, through General Circular No. 2 attempts to 
make the requirement for a covenant against contingent fees across-the-board, 
with the following exceptions: 

(a) Advertised contracts in which the aggregate amount involved does not 
exceed $25,000; 

(b) Negotiated contracts in which the aggregate amount involved does not 
exceed $1,000; 
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(c) Negotiated contracts for perishable subsistence supplies in which the 
aggregate amount involved does not exceed $25,000; 

(d) Any other contracts, individually or by class, of the Department of 
Defense, designated by the Secretary, Under Secretary, or Assistant Secre- 
tary of a pare A department. (Reports of any such exceptions shall be filed 
promptly with the Administrator of GSA.) 

The provisions of the circular do not apply to contracts made in foreign 
countries. 

Even in the absence of a specific statutory authority or of an administrative 
requirement, GSA has included the covenant in Government contracts. This it 
may do, of course, under its normal function of devising forms of contracts of any 
type which in the re of the agency will promote the best interests of the 

overnment (41 U. 8. C. 201). GSA could do this in its capacity of an agent to 
protect the interests of its principal, the Government, under old common law 
principles. 

Lasi year, GSA issued General Cireulsr No. ?, in order to bring uriformiy into 
the forms of Government contracts. General Circular No. 2, Revised as of 
March 13, 1951, provides, with the exceptions already mentioned, an across-the- 
board requirement that a covenant against contingent fees be included. 

GSA has done this with the full approval of the Subcommittee on Investigations 
of the Committee on Expenditures in the Executive Departments, which is 
charged with the supervision of GSA. Chairman Hoey of the Subcommittee on 
Investigations disclosed this fact in the hearings of the subcommittee held on 
March 14, 1951, when he said in his opening statement: 

“The subcommittee, in order to prevent the behind-the-scenes operations of 
influence peddiers recommended in its report that all Government contract forms 
be changed to require contractors to make full disclosures concerning agents who 
represented them in contract negotiations. Pursuant to that recommendation 
the General Services Administration issued new Government contract forms which 
now provide that contractors must state affirmatively whether or not anyone, 
other than a full-time regular employee, performed any duties for them in con- 
nection with contract negotiations. If contractors hire such an agent, certain 
disclosures concerning the fees paid to the agent and other information must be 
reported to the contracting agency of the Government. 

“These new contract forms were issued about July 1950 and the new forms are 
now in use in all Government procurement offices, The subcommittee staff has 
recently been conducting inquiries with the Government procurement agencies 
for the purpose of determining the effectiveness of this new contract form. Our 

reliminary inquiries have revealed that proportionately few contractors have 
indicated that they are using other than full-time employees in the negotiation of 
Government contracts.”’ 

The method prescribed under General Circular No. 2, Revised, dated March 13, 
1951, is that each executive agency inquire from prospective contractors and secure 
from them a written representation as to whether they have employed or retained 
any company or person (other than a full-time employee) to solicit or secure the 
contract, and secure a written agreement to furnish information relating thereto 
as required by the contracting officer. Where an invitation for bids is made and 
written representation and agreement secured, the bidder must check an appro- 
priate box to the effect that he has or has not employed such a company or person 
other than a full-time employee. The foregoing statement appears on the face of 
Standard Form 33—Invitation, Bid, and Award—November 1949 edition; 
Standard Form 30—Invitation and Bid—November 1949 edition; and Standard 
Form 114—Sale of Government Property, Invitation, Bid, and Acceptance — 
August 1950 edition. 

If the successful bidder or proposed contractor makes such representation in 
the negative, such representation may be accepted and award made or offer 
accepted in accordance with established procedure. 

If the successful bidder or proposed contractor makes such representation in 
the affirmative, a completed Standard Form 119 is requested from the bidder or 
pro contractor. A final refusal or failure to furnish such representation 
and agreement requires rejection of the bid or offer. 

Standard Form 119 contains the following inquiries: 

1. Names and addresses of companies or persons (other than full-time em- 
ployees) employed or retained to solicit or secure the contract. 

2. Whether corporation, partnership, individual, etc. 

3. Relationship to contractor, indicating whether an employee or selling agency, 
and stating duration of such relationship. 
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4. Is there a written agreement of employment or retention? If so, attach a 
copy. If not, state terms of employment or retention. 

5. Description of duties performed by such companies or persons in connection 
with this contract. 

6. Amounts paid or to be paid to such companies or persons in connection with 
soliciting or securing this contract, indicating whether on a commission, percent- 
age, brokerage, contingent fee, or other basis, and stating separately total amount 
of expenses*paid or to be paid by contractor. 

7. Do companies or persons named represent contractor in both Government 
and private business? 

8. Are the companies or persons named bona fide employees or bona fide 
established commercial or selling agencies maintained by the contractor for the 
a of securing business? 

he contractor is reminded that he signs the information which he furnishes 
in reply to these inquiries under the penalties of section 1001 of title 18 of the 
United States Code. This section provides for a possible fine of $10,000 or im- 
prisonment for 5 years, or both. The same is true of the preliminary representa- 
tion which he makes concerning whether he has employed or retained any company 
or person (other than a full-time employee) to solicit or secure the contract. 


A COMPARISON OF THE JUDICIAL AND ADMINISTRATIVE INTERPRETATIONS OF THE 
COVENANT AGAINST CONTINGENT FEES 


Courts traditionally have frowned upon agreements for payment upon a con- 
tingent fee basis. At common law, an attorney could not accept a case from a 
client upon the consideration of the payment of a contingent fee. Courts pointed 
out that the situation per se tended to cause an attorney to be less ethical and to 
attempt to win his case at any price rather than lose hisfee. As the business world 
made greater use of the contingent-fee basis and its merits became recognized, 
the courts found less fault with the agreement. Today, in most States, and in 
the District of Columbia, a lawyer may agree to be paid on a contingent-fee basis, 

In many cases involving agreements to resort to corrupt practices to obtain 
the enactment of legislation from the Congress or a legislature, or favors from a 
Government official, contingent fee considerations were involved. The State 
and Federal courts often directed their scorn to the contingent fee provisions of 
a contract under such circumstances, although the corrupt and devious methods 
to be employed by an agent constituted the real objectionable feature of the 
contracts. Even the Supreme Court of the United States at times gave the 
impression that it was opposed to all such agreements. [Examples of such mis- 
leading statements are to be found, for example, in the case of Providence Tool 
Company v. Norris (2 Wall. 45, 17 L. ed. 868), decided in 1864, and in the case of 
Hazelton v. Sheckelis (202 U.S. 71, 26 Sup. Ct. 567, 50 L. ed. 939), decided in 1906. 
However, the real ground of these courts’ decisions was invariably the fact that 
the parties had agreed to or contemplated that the agent would resort to corrupt, 
devious, or questionable methods to attain this end. 

However, much of this early castigation of the contingent fee agreement has 
stuck in the judicial mind. In fact, the adoption of the peculiar language in our 
present covenant against contingent fees may well stem from this early intemper- 
ate, judicial condemnation of such agreements. Note that the requirement for a 
covenant against contingent fees states: 

“Every contract—shall contain a suitable warranty, as determined by the 
agency head, by the contractor that no person or selling agency has been employed 
or retained to solicit or secure such contract upon an agreement or understanding 
for a commission, percentage, brokerage or contingent fee.” 

Then the exception for bona fide employees or established commercial or selling 
agencies follows. 

Under modern business customs and practices, there is absolutely no reason to 
condemn commission, percentage, brokerage or contingent fee agreements in 
Government contracts any more than in any other contract provided legitimate 
methods are to be used, real and valuable services are to be performed and the 
amount agreed upon is not exorbitant. 

However, the courts are faced with the prohibition in the Fxecutive order, and 
now in the statute. This confirms their distrust of such agreements upon their 
face, a distrust which they formed perhaps in reading old decisions in musty 
books during the judge’s early law training. The courts are not likely to interpret 
broadly the exceptive clause in these provisions for covenants against contingent 
fees. It will be more difficult to prove to a court than it would be to the General 
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Services Administration that an agency is a “bona fide commercial or selling 
agency”’ within the meaning of the exceptive clause. 

GSA would certainly agree with the courts in the Beach case discussed above. 
(See under heading of Federal Courts’ Interpretation of the covenants against con- 
tingent fees.) GSA would agree with the court in the Reynolds case that a per- 
manent employee or agent can be paid on a contingent fee or commission basis to 
drum up business generally for his employer or Meme Vy even though some of the 
business includes Government contracts. GSA would concur with the court in 
the Beach case in regarding as clearly within the exception of the covenant against 
contingent fees, and therefore permissible, the relationship of an established manu- 
facturer’s agent engaged in representing more than one contractor in dealing with 
a number of parties other than the Government, and whose work did not consist 
simply in procuring contracts, but also in the valuable additional services of the 
preparation and submission of bids in proper form, the securing of materials and 
priorities required in the performance of the contracts. 

From the testimony of Administrator Larson before the Subcommittee on 
Investigations referred to above, it would appear that GSA would go along with 
the Bradley case, discussed above, to the extent that it would view with suspicion 
an agreement to procure a specific Government contract or Government contracts, 
and would scrutinize the facts of the case closely. Mr. Larson endorsed the state- 
ment in the subcommittee report (8S. Rept. No. 1232, 8ist Cong., 2d sess., p. 3) 
that ‘‘Generally, a bona fide relationship between a business and its representative 
will have some continuity.” This was given as the “normal” rule by the sub- 
committee. 

Perhaps GSA would have condemned the agreement in the Bradley case upon 
the ground that the fee which the agent received was not commensurate with 
the services performed. That was another subcommittee report text which Mr. 
Larson unqualifiedly approved. That could have been a very well taken objection 
to the agreement, because one-fourth of 1 percent of 17,000,000 cast-iron noses 
is a rather high fee for an agent who appears to have simply brought to his prin- 
cipal’s attention the fact that the Chemical War Department of the United States 
Army was looking frantically for manufacturers of cast-iron noses. In this case, 
the agent was in the business of acting as a manufacturer’s representative, so 
the agreement could not be condemned upon the ground that the contractor had 
selected someone who knew nothing of the business. If the amount to be paid 
was not exorbitant for the services rendered, it is doubtful that GSA would have 
condemned the agreement in the Bradley case, as he contacted his principal at 
the request of Chemical Warfare Department of the United States Army and 
thus performed a service for the Government. Furthermore, he made a full 
disclosure to the Chemical Warfare Department of the fee arrangement existing 
between himself and the principal at the time of negotiation. While GSA would 
view with suspicion an agreement to procure a specific Government contract, 
such as that involved in the Bradley case, and would scrutinize the facts closely 
to determine whether “influence peddling’ were involved, it is doubtful that it 
would refuse to grant a contract or later repudiate it upon that ground alone. 

In the Paddock case discussed above, the court pointed out that it would not 
regard “as a bona fide established commercial or selling agency, maintained by 
the contractor for the purpose of securing business’, a procurement agency 
recently set up for the specific purpose of procuring Government contracts. 
The agency was employed merely on a contingent fee basis to secure war con- 
tracts. Because there was no evidence in that case that any substantial amount 
of the sums paid to the agency was for any other service than simply procuring 
such contracts, the GSA would probably have refused to recognize the agreement 
as one within the exceptive clause of the covenant against contingent fees. Again 
here, GSA might have condemned the agreement upon the ground that the fees 
which the agent received were not commensurate with the services performed. 

However, if the court meant to rest its decision upon the naked ground that 
& procurement agency recently set up for the specific purpose of procuring Gov- 
ernment contracts cannot qualify as a bona fide established commercial or selling 
agency, it is quite likely that it would be at odds with GSA upon this proposition. 
This would be a fact that would cause the GSA to look closely into the matter 
to determine whether the agency were a fly-by-night one, or whether it were 
qualified to perform and did perform valuable services. However, GSA would 
not condemn the agreement simply because the agency dealt exclusively in Gov- 
ernment contracts. This would seem to follow from Administrator Larson’s 
brary rg already alluded to before the Subcommittee on Investigations, when 
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‘“‘Many small businessmen have found themselves handicapped in obtaining 
Government contracts because of their fear of being publicly condemned if they 
the services of a legiiimate representative to bring their product to the attention 

of proper Government officials.”’ 

ft is noteworthy that the rules “which have been clearly laid down,” in Mr. 
Larson’s words, ‘‘on pages 2, 3, 4, and 5” of Senate Report 1232, Eighty-first 
Congress, second session, make no mention of the possible inherent illegality of an 
agency specializing exclusively in Government contracts. That is an added fact 
to be taken into consideration, but such an agency is not inherently illegal and 
there is no reason why it cannot be included ia the exceptive clause of the covenant 
against contingent fees. As Chairman Hoey of the Senate Investigations Sub- 
committee observed in his opening statement on March 14, 1951 (cited above): 

“However, the subcommittee does not desire to convey the impression that we 
are opposed to the legitimate activities of lawyers, bona fide commission agents or 
other part-time representatives. We realize that many firms often find it helpful 
to use bona fide commission agents or other part-time representatues for the purpose 
of negotiating Government business.” 

Of course, the mere fact that an agency has been set up recently, while inviting 
scrutiny, does not remove it automatically from the exceptive clause of the 
covenant against contingent fees. A bona fide firm has to begin at some time, 
and it could not have been the intent of the covenant to bar new firms. 

Furthermore, it is doubtful that a court would rest its ruling against such an 
agreement for a contingent fee, upon the mere fact that the agency was set up to 
deal exclusively in Government contracts. This would ignore the history of the 
covenant as detailed above. 

The language of the Bradley and Paddock cases does indicate that some courts 
are likely to lightly condemn such an agreement for a contingent fee upon super- 
ficial facts, without more, such as that the agreement pertained to the procuring 
of a specific Government contract or contracts or that the agency was set up 
exclusively to assist men in procuring Government contracts. Testimony of 
Administrator Larson before the Senate Investigations Subcommittee and the 
past practices of Government procurement officials and GSA would indicate that 
these are but weighty factors to be taken into consideration in determining whether 
an agency is bona fide or not and in investigating whether the agreement con- 
templated payment of a consideration for so-called influence peddling. 

In fact, the emphasis has shifted from the ancient approach of regarding 
contingent fee agreements per se as suggestive of impropriety to a new and more 
reasonable aspect of the problem: 

Do the facts involved in the transaction indicate the likelihood or the fact that 
the agent was to have recourse to currupt or devious methods and that he charged 
at least part of the consideration for ‘‘influence’’? 

Thus Chairman Hoey in his opening statement on March 14, 1951, already 
alluded to, said: 

“Following this subcommittee’s activities of 5 percenters a report was sub- 
mitted to the Senate which made certain recommendations with a view of elimin- 
ating the influence peddier in Government.” 

Administrator Larson agreed with the chairman, when he testified at the same 
hearing on that day: 

“It is the ‘influence peddler’ about whom you and I are greatly concerned; 
a man who implies that not only does he know the rules—but that he knows how 
they can be successfully, and profitably broken. He is the man who trades, 
falsely or otherwise, upon the information that he has friends in high places— 
friends who can be corrupted to the point of an actual violation of the law, or who 
are willing to ‘bend the law’ to the point where illegality may be in doubt, but 
where immorality is a fact.” 

From those observations, it would appear that the Government policy today is 
to drive the “influence peddler’”’ out of the Government procurement picture, and 
to refuse to honor agreements which contemplate a resort to corrupt, devious and 
questionable practices in obtaining favored treatment from Government procure- 
ment officials. 

GSA and the Senate Investigations Subcommittee have performed a valuable 
service to the country by reducing this problem to its essential elements. The 
subcommittee and GSA are hard at work, devising new means to obtain in a 
practical and economical way all possible information throwing light upon the 
true relationship existing between a proposed Government contractor and his 
agent. 
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Administrator Larson, in his initial appearance before the Subcommittee on 
Investigations, on September 1, 1949, set the pattern when he stated: 

“If we succeed in making it comparatively easy for the legitimate businessman 
to do business with his Government in the procurement field, then the next thing 
that remains to be done in order to rout the ‘influence peddler’ is to hold him up so 
that the businessman who is tempted to employ him may look at home for his 
true worth; in other words, to devise a means for bringing about disclosure.” 

With the approval of the Subcommittee on Investigations, GSA has established 
a Central Inquiry Office which is closely coordinated with similar activities in the 
Office of National Defense. This has been done to assure wide, certain, exact 
dissemination of nformation regarding national procurement needs. Regional 
offices have been set up in key cities throughout the country. These offices 
have facilities to accelerate the timely release of procurement information. GSA 
has put into effect a refer-list procedure, incorporating existing provisions of law, 
and providing an additional safeguard against those individuals or companies 
found to have been in deliberate violation of laws or regulations governing the 
conduct of business with the Federal Government. It is the policy of GSA to 
provide for the interchange of such information among the Federal agencies in 
order that the experience of each department will be available for the guidance of 
all. GSA has created a Compliance Division with complete investigative 
autonomy. 

This comprehensive preventive program, spurred on by the Senate Investiga- 
tions Subcommittee, and carried on energetically and intelligently by GSA, has 
done more to discourage the activities of ‘‘5-percenters’”’ and “influence peddlers”’ 
in Government procurement than has anything else since the inception of our 
national history. Not only does GSA apply its policies to the normal purchase by 
it of about $300,000,000 worth of supplies a year for the conduct of the affairs of 
the Government, aside from special programs, such as the strategie stockpiles, 
and purchase for the Feonomie Cooperation Administration, and the Greek aid 
program, but by Public Law 152, Fighty-first Congress, GSA is charged with 
supervising the procedures and the policies that are carried on by the other agen- 
cies of the Government in the procurement and the property management. Thus, 
the Federal Government is better equipped than at any time in its history, to 
protect itself against the “influence peddler’”’ in the Government procurement 


program. 
CONCLUSIONS 


Business, large or small, need not fear hiring an agent or agency at a reasonable 
price on a contingent fee or commission basis or otherwise to negotiate Govern- 
ment contracts and perform the normal services incident thereto. The General 
Services Administration understands the value to business, and particularly to 
independent small business, of such services. The potential Government con- 
tractor must make a full disclosure of the relationship between himself and his 
agent (other than a full-time employee). If his agreement with his agent is not 
based upon nonexisting services or influence peddling or corrupt practices, it will 
stand the light of day and the contractor need not fear making a full aisclosure. 
Under norma! procedures, if his bid otherwise qualifies, he will be awarded Govern- 
ment contracts, 

This has been misunderstood at times. For instance, in the March 1951 issue 
of “Agent and Representative,” in an article entitled, ‘What Do The Courts Say 
About Agents’ Commissions’’?, Attorney Felix F. Stumpf, after discussing the 
Federal cases construing the covenant against contingent fees, referred to above, 
concludes: 

“A review of these cases demonstrates that it is absolutely necessary that at 
the earliest opportunity clarification be secured of the meaning of the exception 
in the covenant. In the absence of such clarification, manufacturers being 
awarded Government contracts will be unable to know with any reasonable 
exactness whether the arrangements to which they are accustomed and by which 
they generally do business are legal and effective. They will furthermore be at 
the mercy of Government officials whose judgments may be conflicting and made 
without reference to a predictable standard. Corrective legislation may be the 
only solution.” 

In reply to Attorney Stumpf, it may be said that with the present unification 
of policies under GSA, it is not likely that manufacturers will be at the mercy of 
“Government officials whose judgments may be conflicting and made without 
reference to a predictable standard.” That was true in the past. Furthermore, 
the manufacturer need not fear to hire an agent under the circumstances described 
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in the opening paragraph to these conclusions, above. If the manufacturer’s 
agreement is based upon legitimate and valuable services, it will stand the light 
of day and GSA. He will know before he accepts the Government contract, 
whether GSA approves the particular agreement. If it does not, he can reach a 
“legitimate” agreement, as he should, with bis agent. 

Neither need the agent or agency, the other party to the agreement with the 
manufacturer, fear disapproval of the agreement by GSA, if the agreement is 
proper, under the standards set forth above. 

It is true that the courts may fail to understand the value of the services to the 
extent that GSA might, or that the courts might tend to view less sympathetically, 
more strictly and upon a more superficial basis the particular transaction involved, 
because of the lack of legislative history behind the covenant against contingent 
fees, but this is not the concern of the businessman, the manufacturer, large or 
small. The Government will not likely seek to disturb in the courts an agreement 
or relationship which it has already approved, provided a full and true disclosure 
was made by the would-be contractor. The only one who would be likely to 
resort to the courts in the average case, would be the agency or agent who is seek- 
ing to collect unpaid contingent fees or commissions. There the agent must be 
ready to face a narrow interpretation of the statute. There the agent must be 
prepared to show the value of his services. Thus the manufacturer or business- 
man, large or small, need not fear to hire an agent or agency on a contingent fee 
or commission basis to negotiate Government contracts, provided the agreement is 
above-board and provided he makes a full and true disclosure of the true relation- 
ship and agreement, and thus obtains the approval of the GSA. 

Perhaps, from the viewpoint of making interpretation of the requirement for a 
covenant more intelligible and a greater protection for the agent, and also in order 
to enlighten the courts upon the Government policy, the Senate Subcommittee on 
Investigations may one day recommend a new statute, embodying the tests laid 
down in its Senate Report No. 1232, Eighty-first Congress, Second session. It 
may well at that time strike out the first part of the covenant whereby the con- 
tractor ‘‘warrants that he has not employed any person to solicit or secure the 
contract upon any agreement for a commission, percentage, brokerage or con- 
tingent fee."’ It may well, at that time, after having had occasion to study more 
fully the type of conduct that is detrimental to the Government's interests, 
embody in the statute the modern, more reasonable approach of requiring full 
disclosure of the circumstances attending such principal-employee or principal- 
agent relationships, to be tested from the viewpoint of whether they represent 
reasonable payment for valuable services and are free of influence peddling or 
other corrupt practices. 

In the meantime, the Senate Subcommittee on Investigations and General 
Services Administration are to be commended for the great progress they have 
already achieved in thinning the ranks of ‘‘5-percenters’’ and in more particularly 
specifying the type of activities that may be engaged in by legitimate businessmen 
and their agents without incurring the risk of running afoul of the law. 

Ropert D. L’Hevrevx, 
Counsel, Senate Banking and Currency Commitiee, 
Joint Commitee on Defense Production 
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